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SHORT TITLE

SECTION 1. [7 U.S.C. 1281 note] This Act may be cited as the
“Food Security Act of 1985”.

% * * * % * *

TITLE I—DAIRY

* * * & * * *

SALE OF NONFAT DRY MILK FOR CASEIN MANUFACTURE

SEC. 105. [7 U.S.C. 1446c-2] (a) The Commodity Credit Cor-
poration shall provide surplus stocks of nonfat dry milk of not less
{,)han 1,000,000 pounds annually to individuals or entities on a bid

asis.

(b) The Commodity Credit Corporation may accept bids at
lower than the resale price otherwise required by law, in order to
promote the strengthening of the domestic casein industry.

(¢) The Commodity Credit Corporation shall take appropriate
action to ensure that the nonfat dry milk sold by the Corporation
under this section is used only for the manufacture of casein.

* * & * * * &

DAIRY EXPORT INCENTIVE PROGRAM

SEc. 153. [15 U.S.C. 713a-14] (a) During the period beginning
60 days after the date of enactment of this Act and ending on De-
cember 31, 2012, the Commodity Credit Corporation shall establish
and operate an export incentive program as described in this sec-
tion for dairy products under section 5 of the Commodity Credit
Corporation Charter Act.

(b) The program established under subsection (a) shall provide
for the Corporation to make payments, on a bid basis, to an entity
that sells for export United States dairy products. The Secretary
shall have sole discretion to accept or reject bids under such cri-
teria as the Secretary deems appropriate.

(c) The program shall be operated under such rules and regula-
tions issued by the Secretary as the Secretary deems necessary to
ensure, among other things, that—

(1) payments may be made under the program only on the
quantity of dairy products sold by an entity for export in any
year that is in addition to, and not in place of, any export sales
of dairy products that the entity would otherwise make in the
absence of the program,;

(2) to the extent practicable, dairy products sold for export
under the program will not displace commercial export sales of
United States dairy products by other exporters;

(3) the maximum volume of dairy product exports allow-
able consistent with the obligations of the United States under
the Uruguay Round Agreements approved under section 101 of
the Uruguay Round Agreements Act (19 U.S.C. 3511) is ex-
ported under the program each year (minus the volume sold
under section 1163 of this Act during that year), except to the
extent that the export of such a volume under the program
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would, in the judgment of the Secretary, exceed the limitations

on the value permitted under subsection (f); and

(4) payments may be made under the program for exports
to any destination in the world for the purpose of market de-
velopment, except a destination in a country with respect to
which shipments from the United States are otherwise re-
stricted by law.

(d)(1) The regulations issued by the Secretary may provide for
payments under the program to be made in cash or in commodities
of e%ual value that are available in Commodity Credit Corporation
stock.

(2) If payments in commodities are authorized, such payments
shall be made through the issuance of generic certificates redeem-
able in commodities.

(8) If generic certificates issued in accordance with the pro-
gram provided for by this section are exchanged for dairy products
owned by the Commodity Credit Corporation, the regulations
issued by the Secretary shall ensure that—

(A) such dairy products, or an equal quantity of other
dairy products, will be sold for export by the entity; and

(B) any such export sales by the entity—

(i) will be in addition to, and not in place of, export
sales of dairy products that the entity would otherwise
make under the program or in the absence of the program;
and

(ii) to the extent practicable, will not displace commer-
cial export sales of United States dairy products by other
exporters.

(e)(1) The payments made under the program shall be made at
a rate or rates established or approved by the Secretary, taking
into consideration, among other things the type of product to be ex-
ported, the domestic price of dairy products, the world price of the
dairy products, and any additional amount that may be required to
assist in the development of world markets for United States dairy
products.

(2) Any such rate established or approved by the Secretary
shall be published in the Federal Register or publicly announced
through other appropriate means, and shall be at a level or levels
as will encourage the exportation of United States dairy products
by entities.

(f) REQUIRED FUNDING.—

(1) FUNDS AND COMMODITIES.—Except as provided in para-
graph (2), the Commodity Credit Corporation shall in each
year use money and commodities for the program under this
section in the maximum amount consistent with the obliga-
tions of the United States under the Uruguay Round Agree-
ments approved under section 101 of the Uruguay Round
Agreements Act (19 U.S.C. 3511), minus the amount expended
under section 1163 of this Act during that year.

(2) VOLUME LIMITATIONS.—The Commodity Credit Cor-
poration may not exceed the limitations specified in subsection
(c)(3) on the volume of allowable dairy product exports.

% * * * % * *
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TITLE X—GENERAL COMMODITY PROVISIONS

SEC. 1001. [7 U.S.C. 1308] PAYMENT LIMITATIONS.

(a) DEFINITIONS.—In this section through section 1001F:

(1) COVERED COMMODITY.—The term “covered commodity”
has the meaning given that term in section 1001 of the Food,
Conservation, and Energy Act of 2008.

(2) FAMILY MEMBER.—The term “family member” means a
person to whom a member in the farming operation is related
as lineal ancestor, lineal descendant, sibling, spouse, or other-
wise by marriage.

(3) LEGAL ENTITY.—The term “legal entity” means an enti-
ty that is created under Federal or State law and that—

(A) owns land or an agricultural commodity; or

(B) produces an agricultural commodity.

(4) PERSON.—The term “person” means a natural person,
and does not include a legal entity.

(5) SECRETARY.—The term “Secretary” means the Sec-
retary of Agriculture.

(b) LIMITATION ON DIRECT PAYMENTS, COUNTER-CYCLICAL PAY-
MENTS, AND ACRE PAYMENTS FOR COVERED COMMODITIES (OTHER
THAN PEANUTS).—

(1) DIRECT PAYMENTS.—The total amount of direct pay-
ments received, directly or indirectly, by a person or legal enti-
ty (except a joint venture or a general partnership) for any
crop year under subtitle A of title I of the Food, Conservation,
and Energy Act of 2008 for 1 or more covered commodities (ex-
cept for peanuts) may not exceed—

(A) in the case of a person or legal entity that does not
participate in the average crop revenue election program
under section 1105 of that Act, $40,000; or

(B) in the case of a person or legal entity that partici-
pates in the average crop revenue election program under
section 1105 of that Act, an amount equal to—

(i) the payment limit specified in subparagraph

(A); less

(i1) the amount of the reduction in direct pay-
ments under section 1105(a)(1) of that Act.

(2) COUNTER-CYCLICAL PAYMENTS.—In the case of a person
or legal entity (except a joint venture or a general partnership)
that does not participate in the average crop revenue election
program under section 1105 of the Food, Conservation, and En-
ergy Act of 2008, the total amount of counter-cyclical payments
received, directly or indirectly, by the person or legal entity for
any crop year under subtitle A of title I of that Act for 1 or
glore covered commodities (except for peanuts) may not exceed

65,000.

(3) ACRE AND COUNTER-CYCLICAL PAYMENTS.—In the case
of a person or legal entity (except a joint venture or a general
partnership) that participates in the average crop revenue elec-
tion program under section 1105 of the Food, Conservation,
and Energy Act of 2008, the total amount of average crop rev-
enue election payments and counter-cyclical payments re-
ceived, directly or indirectly, by the person or legal entity for
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any crop year for 1 or more covered commodities (except for

peanuts) may not exceed the sum of—

(A) $65,000; and

(B) the amount by which the direct payment limitation
is reduced under paragraph (1)(B).

(¢) LIMITATION ON DIRECT PAYMENTS, COUNTER-CYCLICAL PAY-
MENTS, AND ACRE PAYMENTS FOR PEANUTS.—

(1) DIRECT PAYMENTS.—The total amount of direct pay-
ments received, directly or indirectly, by a person or legal enti-
ty (except a joint venture or a general partnership) for any
crop year under subtitle C of title I of the Food, Conservation,
and Energy Act of 2008 for peanuts may not exceed—

(A) in the case of a person or legal entity that does not
participate in the average crop revenue election program
under section 1105 of that Act, $40,000; or

(B) in the case of a person or legal entity that partici-
pates in the average crop revenue election program under
section 1105 of that Act, an amount equal to—

(i) the payment limit specified in subparagraph

(A); less

(ii) the amount of the reduction in direct pay-
ments under section 1105(a)(1) of that Act.

(2) COUNTER-CYCLICAL PAYMENTS.—In the case of a person
or legal entity (except a joint venture or a general partnership)
that does not participate in the average crop revenue election
program under section 1105 of the Food, Conservation, and En-
ergy Act of 2008, the total amount of counter-cyclical payments
received, directly or indirectly, by the person or legal entity for
any crop year under subtitle C of title I of that Act for peanuts
may not exceed $65,000.

(3) ACRE AND COUNTER-CYCLICAL PAYMENTS.—In the case
of a person or legal entity (except a joint venture or a general
partnership) that participates in the average crop revenue elec-
tion program under section 1105 of the Food, Conservation,
and Energy Act of 2008, the total amount of average crop rev-
enue election payments received, directly or indirectly, by the
person or legal entity for any crop year for peanuts may not
exceed the sum of—

(A) $65,000; and

(B) the amount by which the direct payment limitation
is reduced under paragraph (1)(B).

(d) LIMITATION ON APPLICABILITY.—Nothing in this section au-
thorizes any limitation on any benefit associated with the mar-
keting assistance loan program or the loan deficiency payment pro-
gram under title I of the Food, Conservation, and Energy Act of
2008.

(e) ATTRIBUTION OF PAYMENTS.—

(1) IN GENERAL.—In implementing subsections (b) and (c)
and a program described in paragraphs (1)(C) and (2)(B) of sec-
tion 1001D(b), the Secretary shall issue such regulations as are
necessary to ensure that the total amount of payments are at-
tributed to a person by taking into account the direct and indi-
rect ownership interests of the person in a legal entity that is
eligible to receive the payments.
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(2) PAYMENTS TO A PERSON.—Each payment made directly
to a person shall be combined with the pro rata interest of the
person in payments received by a legal entity in which the per-
son has a direct or indirect ownership interest unless the pay-
ments of the legal entity have been reduced by the pro rata
share of the person.

(3) PAYMENTS TO A LEGAL ENTITY.—

(A) IN GENERAL.—Each payment made to a legal entity
shall be attributed to those persons who have a direct or
indirect ownership interest in the legal entity unless the
payment to the legal entity has been reduced by the pro
rata share of the person.

(B) ATTRIBUTION OF PAYMENTS.—

(1) PAYMENT LIMITS.—Except as provided in clause
(i), payments made to a legal entity shall not exceed
the amounts specified in subsections (b) and (c).

(il) EXCEPTION FOR JOINT VENTURES AND GENERAL
PARTNERSHIPS.—Payments made to a joint venture or
a general partnership shall not exceed, for each pay-
ment specified in subsections (b) and (c), the amount
determined by multiplying the maximum payment
amount specified in subsections (b) and (c) by the
number of persons and legal entities (other than joint
ventures and general partnerships) that comprise the
ownership of the joint venture or general partnership.

(iii) REDUCTION.—Payments made to a legal entity
shall be reduced proportionately by an amount that
represents the direct or indirect ownership in the legal
entity by any person or legal entity that has otherwise
exceeded the applicable maximum payment limitation.

(4) 4 LEVELS OF ATTRIBUTION FOR EMBEDDED LEGAL ENTI-
TIES.—

(A) IN GENERAL.—Attribution of payments made to
legal entities shall be traced through 4 levels of ownership
in legal entities.

(B) FIRST LEVEL.—Any payments made to a legal enti-
ty (a first-tier legal entity) that is owned in whole or in
part by a person shall be attributed to the person in an
amount that represents the direct ownership in the first-
tier legal entity by the person.

(C) SECOND LEVEL.—

(1) IN GENERAL.—Any payments made to a first-
tier legal entity that is owned (in whole or in part) by
another legal entity (a second-tier legal entity) shall be
attributed to the second-tier legal entity in proportion
to the ownership of the second-tier legal entity in the
first-tier legal entity.

(ii) OWNERSHIP BY A PERSON.—If the second-tier
legal entity is owned (in whole or in part) by a person,
the amount of the payment made to the first-tier legal
entity shall be attributed to the person in the amount
that represents the indirect ownership in the first-tier
legal entity by the person.

(D) THIRD AND FOURTH LEVELS.—

As Amended Through P.L. 113-76, Enacted January 17, 2014



FACOMP\AGMISC\99-198 - FOOD SECURITY ACT OF 1985.XML

9 FOOD SECURITY ACT OF 1985 Sec. 1001

(1) IN GENERAL.—Except as provided in clause (ii),
the Secretary shall attribute payments at the third
and fourth tiers of ownership in the same manner as
specified in subparagraph (C).

(i1)) FOURTH-TIER OWNERSHIP.—If the fourth-tier of
ownership is that of a fourth-tier legal entity and not
that of a person, the Secretary shall reduce the
amount of the payment to be made to the first-tier
legal entity in the amount that represents the indirect
ownership in the first-tier legal entity by the fourth-
tier legal entity.

(f) SPECIAL RULES.—

(1) MINOR CHILDREN.—

(A) IN GENERAL.—Except as provided in subparagraph
(B), payments received by a child under the age of 18 shall
be attributed to the parents of the child.

(B) REGULATIONS.—The Secretary shall issue regula-
tions specifying the conditions under which payments re-
ceived by a child under the age of 18 will not be attributed
to the parents of the child.

(2) MARKETING COOPERATIVES.—Subsections (b) and (c)
shall not apply to a cooperative association of producers with
respect to commodities produced by the members of the asso-
ciation that are marketed by the association on behalf of the
members of the association but shall apply to the producers as
persons.

(3) TRUSTS AND ESTATES.—

(A) IN GENERAL.—With respect to irrevocable trusts
and estates, the Secretary shall administer this section
through section 1001F in such manner as the Secretary
determines will ensure the fair and equitable treatment of
the beneficiaries of the trusts and estates.

(B) IRREVOCABLE TRUST.—

(i) IN GENERAL.—In order for a trust to be consid-
ered an irrevocable trust, the terms of the trust agree-
ment shall not—

(I) allow for modification or termination of the
trust by the grantor;

(II) allow for the grantor to have any future,
contingent, or remainder interest in the corpus of
the trust; or

(IIT) except as provided in clause (ii), provide
for the transfer of the corpus of the trust to the
remainder beneficiary in less than 20 years begin-
ning on the date the trust is established.

(i1)) EXCEPTION.—Clause ()(III) shall not apply in
a case in which the transfer is—

(I) contingent on the remainder beneficiary
achieving at least the age of majority; or

(IT) contingent on the death of the grantor or
income beneficiary.

(C) REVOCABLE TRUST.—For the purposes of this sec-
tion through section 1001F, a revocable trust shall be con-
sidered to be the same person as the grantor of the trust.

January 29, 2014 As Amended Through P.L. 113-76, Enacted January 17, 2014
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(4) CASH RENT TENANTS.—

(A) DEFINITION.—In this paragraph, the term “cash
iren(fi tenant” means a person or legal entity that rents
and—

(1) for cash; or
(ii) for a crop share guaranteed as to the amount
of the commodity to be paid in rent.

(B) RESTRICTION.—A cash rent tenant who makes a
significant contribution of active personal management,
but not of personal labor, with respect to a farming oper-
ation shall be eligible to receive a payment described in
subsection (b) or (¢) only if the tenant makes a significant
contribution of equipment to the farming operation.

(5) FEDERAL AGENCIES.—

(A) IN GENERAL.—Notwithstanding subsection (d), a
Federal agency shall not be eligible to receive any pay-
ment, benefit, or loan under title I of the Food, Conserva-
tion, and Energy Act of 2008 or title XII of this Act.

(B) LAND RENTAL.—A lessee of land owned by a Fed-
eral agency may receive a payment described in subsection
(b), (c), or (d) if the lessee otherwise meets all applicable
criteria.

(6) STATE AND LOCAL GOVERNMENTS.—

(A) IN GENERAL.—Notwithstanding subsection (d), ex-
cept as provided in subsection (g), a State or local govern-
ment, or political subdivision or agency of the government,
shall not be eligible to receive any payment, benefit, or
loan under title I of the Food, Conservation, and Energy
Act of 2008 or title XII of this Act.

(B) TENANTS.—A lessee of land owned by a State or
local government, or political subdivision or agency of the
government, may receive payments described in sub-
sections (b), (c), and (d) if the lessee otherwise meets all
applicable criteria.

(7) CHANGES IN FARMING OPERATIONS.—

(A) IN GENERAL.—In the administration of this section
through section 1001F, the Secretary may not approve any
change in a farming operation that otherwise will increase
the number of persons to which the limitations under this
section are applied unless the Secretary determines that
the change is bona fide and substantive.

(B) FAMILY MEMBERS.—The addition of a family mem-
ber to a farming operation under the criteria set out in
section 1001A shall be considered a bona fide and sub-
stantive change in the farming operation.

(8) DEATH OF OWNER.—

(A) IN GENERAL.—If any ownership interest in land or
a commodity is transferred as the result of the death of a
program participant, the new owner of the land or com-
modity may, if the person is otherwise eligible to partici-
pate in the applicable program, succeed to the contract of
the prior owner and receive payments subject to this sec-
tion without regard to the amount of payments received by
the new owner.
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(B) LIMITATIONS ON PRIOR OWNER.—Payments made
under this paragraph shall not exceed the amount to
which the previous owner was entitled to receive under the
terms of the contract at the time of the death of the prior
owner.

(g) PUBLIC SCHOOLS.—

(1) IN GENERAL.—Notwithstanding subsection (f)(6)(A), a
State or local government, or political subdivision or agency of
the government, shall be eligible, subject to the limitation in
paragraph (2), to receive a payment described in subsection (b)
or (c) for land owned by the State or local government, or polit-
ical subdivision or agency of the government, that is used to
maintain a public school.

(2) LIMITATION.—

(A) IN GENERAL.—For each State, the total amount of
payments described in subsections (b) and (c) that are re-
ceived collectively by the State and local government and
all political subdivisions or agencies of those governments
shall not exceed $500,000.

(B) EXCEPTION.—The limitation in subparagraph (A)
shall not apply to States with a population of less than
1,500,000.”.

(h) TiME LiMITs; RELIANCE.—Regulations of the Secretary shall
establish time limits for the various steps involved with notice,
hearing, decision, and the appeals procedure in order to ensure ex-
peditious handling and settlement of payment limitation disputes.
Notwithstanding any other provision of law, actions taken by an in-
dividual or other entity in good faith on action or advice of an au-
thorized representative of the Secretary may be accepted as meet-
ing the requirement under this section or section 1001A, to the ex-
tent the Secretary deems it desirable in order to provide fair and
equitable treatment.

SEC. 1001A. [7 U.S.C. 1308-1] NOTIFICATION OF INTERESTS; PAYMENTS
LIMITED TO ACTIVE FARMERS.

(a) NOTIFICATION OF INTERESTS.—To facilitate administration
of section 1001 and this section, each person or legal entity receiv-
ing payments described in subsections (b) and (c) of section 1001
as a separate person or legal entity shall separately provide to the
Secretary, at such times and in such manner as prescribed by the
Secretary—

(1) the name and social security number of each person, or
the name and taxpayer identification number of each legal en-
tity, that holds or acquires an ownership interest in the sepa-
rate person or legal entity; and

(2) the name and taxpayer identification number of each
legal entity in which the person or legal entity holds an owner-
ship interest.

(b) ACTIVELY ENGAGED.—

(1) IN GENERAL.—To be eligible to receive a payment de-
scribed in subsection (b) or (c¢) of section 1001, a person or legal
entity shall be actively engaged in farming with respect to a
farming operation as provided in this subsection or subsection
(o).
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(2) CLASSES ACTIVELY ENGAGED.—Except as provided in
subsections (¢) and (d)—

(A) a person (including a person participating in a
farming operation as a partner in a general partnership,
a participant in a joint venture, a grantor of a revocable
trust, or a participant in a similar entity, as determined by
the Secretary) shall be considered to be actively engaged
in farming with respect to a farming operation if—

(i) the person makes a significant contribution
(based on the total value of the farming operation) to
the farming operation of—

(I) capital, equipment, or land; and
(IT) personal labor or active personal manage-
ment;

(i1) the person’s share of the profits or losses from
the farming operation is commensurate with the con-
tributions of the person to the farming operation; and

(iii) the contributions of the person are at risk;

(B) a legal entity that is a corporation, joint stock com-
pany, association, limited partnership, charitable organiza-
tion, or other similar entity determined by the Secretary
(including any such legal entity participating in the farm-
ing operation as a partner in a general partnership, a par-
ticipant in a joint venture, a grantor of a revocable trust,
or as a participant in a similar legal entity as determined
by the Secretary) shall be considered as actively engaged
in farming with respect to a farming operation if—

(1) the legal entity separately makes a significant
contribution (based on the total value of the farming
operation) of capital, equipment, or land;

(i1) the stockholders or members collectively make
a significant contribution of personal labor or active
personal management to the operation; and

(iii) the standards provided in clauses (ii) and (iii)
of subparagraph (A), as applied to the legal entity, are
met by the legal entity;

(C) if a legal entity that is a general partnership, joint
venture, or similar entity, as determined by the Secretary,
separately makes a significant contribution (based on the
total value of the farming operation involved) of capital,
equipment, or land, and the standards provided in clauses
(i1) and (iii) of subparagraph (A), as applied to the legal en-
tity, are met by the legal entity, the partners or members
making a significant contribution of personal labor or ac-
tive personal management shall be considered to be ac-
tively engaged in farming with respect to the farming op-
eration involved; and

(D) in making determinations under this subsection
regarding equipment and personal labor, the Secretary
shall take into consideration the equipment and personal
labor normally and customarily provided by farm operators
in the area involved to produce program crops.

(c) SPECIAL CLASSES ACTIVELY ENGAGED.—
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(1) LANDOWNER.—A person or legal entity that is a land-
owner contributing the owned land to a farming operation
shall be considered to be actively engaged in farming with re-
spect to the farming operation if—

(A) the landowner receives rent or income for the use
of the land based on the production on the land or the op-
erating results of the operation; and

(B) the person or legal entity meets the standards pro-
vided in clauses (ii) and (iii) of subsection (b)(2)(A).

(2) ADULT FAMILY MEMBER.—If a majority of the partici-
pants in a farming operation are family members, an adult
family member shall be considered to be actively engaged in
farming with respect to the farming operation if the person—

(A) makes a significant contribution, based on the
total value of the farming operation, of active personal
management or personal labor; and

(B) with respect to such contribution, meets the stand-
ards provided in clauses (ii) and (iii) of subsection (b)(2)(A).
(3) SHARECROPPER.—A sharecropper who makes a signifi-

cant contribution of personal labor to a farming operation shall
be considered to be actively engaged in farming with respect to
the farming operation if the contribution meets the standards
provided in clauses (ii) and (iii) of subsection (b)(2)(A).

(4) GROWERS OF HYBRID SEED.—In determining whether a
person or legal entity growing hybrid seed under contract shall
be considered to be actively engaged in farming, the Secretary
shall not take into consideration the existence of a hybrid seed
contract.

(5) CUSTOM FARMING SERVICES.—

(A) IN GENERAL.—A person or legal entity receiving
custom farming services shall be considered separately eli-
gible for payment limitation purposes if the person or legal
entity is actively engaged in farming based on subsection
(b)(2) or paragraphs (1) through (4) of this subsection.

(B) PROHIBITION.—No other rules with respect to cus-
tom farming shall apply.

(6) SPOUSE.—If 1 spouse (or estate of a deceased spouse)
is determined to be actively engaged, the other spouse shall be
determined to have met the requirements of subsection
(b)(2)(A)G)II).

(d) CLASSES NOT ACTIVELY ENGAGED.—

(1) CASH RENT LANDLORD.—A landlord contributing land to
a farming operation shall not be considered to be actively en-
gaged in farming with respect to the farming operation if the
landlord receives cash rent, or a crop share guaranteed as to
the amount of the commodity to be paid in rent, for the use
of the land.

(2) OTHER PERSONS AND LEGAL ENTITIES.—Any other per-
son or legal entity that the Secretary determines does not meet
the standards described in subsections (b)(2) and (c) shall not
be considered to be actively engaged in farming with respect to
a farming operation.
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SEC. 1001B. [7 U.S.C. 1308-2] DENIAL OF PROGRAM BENEFITS.

(a) 2-YEAR DENIAL OF PROGRAM BENEFITS.—A person or legal
entity shall be ineligible to receive payments specified in sub-
sections (b) and (c) of section 1001 for the crop year, and the suc-
ceeding crop year, in which the Secretary determines that the per-
son or legal entity—

(1) failed to comply with section 1001A(b) and adopted or
participated in adopting a scheme or device to evade the appli-
cation of section 1001, 1001A, or 1001C; or

(2) intentionally concealed the interest of the person or
legal entity in any farm or legal entity engaged in farming.

(b) EXTENDED INELIGIBILITY.—If the Secretary determines that
a person or legal entity, for the benefit of the person or legal entity
or the benefit of any other person or legal entity, has knowingly en-
gaged in, or aided in the creation of a fraudulent document, failed
to disclose material information relevant to the administration of
sections 1001 through 1001F, or committed other equally serious
actions (as identified in regulations issued by the Secretary), the
Secretary may for a period not to exceed 5 crop years deny the
issuance of payments to the person or legal entity.

(c) PRO RATA DENIAL.—

(1) IN GENERAL.—Payments otherwise owed to a person or
legal entity described in subsections (a) or (b) shall be denied
in a pro rata manner based on the ownership interest of the
person or legal entity in a farm.

(2) CASH RENT TENANT.—Payments otherwise payable to a
person or legal entity shall be denied in a pro rata manner if
the person or legal entity is a cash rent tenant on a farm
owned or under the control of a person or legal entity with re-
spect to which a determination has been made under sub-
section (a) or (b).

(d) JOINT AND SEVERAL LIABILITY.—Any legal entity (including
partnerships and joint ventures) and any member of any legal enti-
ty determined to have knowingly participated in a scheme or device
to evade, or that has the purpose of evading, sections 1001, 1001A,
or 1001C shall be jointly and severally liable for any amounts that
are payable to the Secretary as the result of the scheme or device
(including amounts necessary to recover those amounts).

(e) RELEASE.—The Secretary may partially or fully release
from liability any person or legal entity who cooperates with the
Secretary in enforcing sections 1001, 1001A, and 1001C, and this
section.

SEC. 1001C. [7 U.S.C. 1308-3]1 FOREIGN PERSONS MADE INELIGIBLE
FOR PROGRAM BENEFITS.

Notwithstanding any other provision of law:

(a) IN GENERAL.—Any person who is not a citizen of the United
States or an alien lawfully admitted into the United States for per-
manent residence under the Immigration and Nationality Act (8
U.S.C. 1101 et seq.) shall be ineligible to receive any type of loans
or payments made available under title I of the Food, Conserva-
tion, and Energy Act of 2008, the Agricultural Market Transition
Act, the Commodity Credit Corporation Charter Act (15 U.S.C. 714
et seq.), or subtitle D of title XII of the Food Security Act of 1985
(16 U.S.C. 3831 et seq.), or under any contract entered into under
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title XII, with respect to any commodity produced, or land set aside
from production, on a farm that is owned or operated by such per-
son, unless such person is an individual who is providing land, cap-
ital, and a substantial amount of personal labor in the production
of crops on such farm.

(b) CORPORATION OR OTHER ENTITIES.—For purposes of sub-
section (a), a corporation or other entity shall be considered a per-
son that is ineligible for production adjustment payments, price
support program loans, payments, or benefits if more than 10 per-
cent of the beneficial ownership of the entity is held by persons
who are not citizens of the United States or aliens lawfully admit-
ted into the United States for permanent residence under the Im-
migration and Nationality Act, unless such persons provide a sub-
stantial amount of personal labor in the production of crops on
such farm. Notwithstanding the foregoing provisions of this sub-
section, with respect to an entity that is determined to be ineligible
to receive such payments, loans, or other benefits, the Secretary
may make payments, loans, and other benefits in an amount deter-
mined by the Secretary to be representative of the percentage in-
terests of the entity that is owned by citizens of the United States
and aliens lawfully admitted into the United States for permanent
residence under the Immigration and Nationality Act.

(c) PROSPECTIVE APPLICATION.—No person shall become ineli-
gible under this section for production adjustment payments, price
support program loans, payments or benefits as the result of the
production of a crop of an agricultural commodity planted, or com-
modity program or conservation reserve contract entered into, be-
fore, the date of the enactment of this section.

SEC. 1001D. [7 U.S.C. 1308-3a] ADJUSTED GROSS INCOME LIMITATION.
(a) DEFINITIONS.—
(1) IN GENERAL.—In this section:

(A) AVERAGE ADJUSTED GROSS INCOME.—The term “av-
erage adjusted gross income”, with respect to a person or
legal entity, means the average of the adjusted gross in-
come or comparable measure of the person or legal entity
over the 3 taxable years preceding the most immediately
preceding complete taxable year, as determined by the Sec-
retary.

(B) AVERAGE ADJUSTED GROSS FARM INCOME.—The
term “average adjusted gross farm income”, with respect to
a person or legal entity, means the average of the portion
of adjusted gross income of the person or legal entity that
is attributable to activities related to farming, ranching, or
forestry for the 3 taxable years described in subparagraph
(A), as determined by the Secretary in accordance with
subsection (c).

(C) AVERAGE ADJUSTED GROSS NONFARM INCOME.—The
term “average adjusted gross nonfarm income”, with re-
spect to a person or legal entity, means the difference be-
tween—

(i) the average adjusted gross income of the person
or legal entity; and
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(i1) the average adjusted gross farm income of the
person or legal entity.

(2) SPECIAL RULES FOR CERTAIN PERSONS AND LEGAL ENTI-
TIES.—In the case of a legal entity that is not required to file
a Federal income tax return or a person or legal entity that did
not have taxable income in 1 or more of the taxable years used
to determine the average under subparagraph (A) or (B) of
paragraph (1), the Secretary shall provide, by regulation, a
method for determining the average adjusted gross income, the
average adjusted gross farm income, and the average adjusted
gross nonfarm income of the person or legal entity for purposes
of this section.

(3) ALLOCATION OF INCOME.—On the request of any person
filing a joint tax return, the Secretary shall provide for the al-
location of average adjusted gross income, average adjusted
gross farm income, and average adjusted gross nonfarm income
among the persons filing the return if—

(A) the person provides a certified statement by a cer-
tified public accountant or attorney that specifies the
method by which the average adjusted gross income, aver-
age adjusted gross farm income, and average adjusted
gross nonfarm income would have been declared and re-
ported had the persons filed 2 separate returns; and

(B) the Secretary determines that the method de-
scribed in the statement is consistent with the information
supporting the filed joint tax return.

(b) LIMITATIONS.—

(1) COMMODITY PROGRAMS.—

(A) NONFARM LIMITATION.—Notwithstanding any other
provision of law, a person or legal entity shall not be eligi-
ble to receive any benefit described in subparagraph (C)
during a crop, fiscal, or program year, as appropriate, if
the average adjusted gross nonfarm income of the person
or legal entity exceeds $500,000.

(B) FArRM LIMITATION.—Notwithstanding any other
provision of law, a person or legal entity shall not be eligi-
ble to receive a direct payment under subtitle A or C of
title I of the Food, Conservation, and Energy Act of 2008
during a crop year, if the average adjusted gross farm in-
come of the person or legal entity exceeds $750,000.

(C) COVERED BENEFITS.—Subparagraph (A) applies
with respect to the following:

(i) A direct payment or counter-cyclical payment
under subtitle A or C of title I of the Food, Conserva-
tion, and Energy Act of 2008 or an average crop rev-
enue election payment under subtitle A of title I of
that Act.

(i1) A marketing loan gain or loan deficiency pay-
ment under subtitle B or C of title I of the Food, Con-
servation, and Energy Act of 2008.

(ii1)) A payment or benefit under section 196 of the
Federal Agriculture Improvement and Reform Act of
1996 (7 U.S.C. 7333).
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(iv) A payment or benefit under section 1506 of
the Food, Conservation, and Energy Act of 2008.

(v) A payment or benefit under title IX of the
Trade Act of 1974 or subtitle B of the Federal Crop In-
surance Act.

(2) CONSERVATION PROGRAMS.—

(A) LimITs.—

(i) IN GENERAL.—Notwithstanding any other provi-
sion of law, except as provided in clause (ii), a person
or legal entity shall not be eligible to receive any ben-
efit described in subparagraph (B) during a crop, fis-
cal, or program year, as appropriate, if the average ad-
justed gross nonfarm income of the person or legal en-
tity exceeds $1,000,000, unless not less than 66.66 per-
cent of the average adjusted gross income of the per-
son or legal entity is average adjusted gross farm in-
come.

(i) EXCEPTION.—The Secretary may waive the
limitation established under clause (i) on a case-by-
case basis if the Secretary determines that environ-
mentally sensitive land of special significance would
be protected.

(B) COVERED BENEFITS.—Subparagraph (A) applies
with respect to the following:

A (i) A payment or benefit under title XII of this

ct.

(ii)) A payment or benefit under title II of the
Farm Security and Rural Investment Act of 2002
(Public Law 107-171; 116 Stat. 223) or title II of the
Food, Conservation, and Energy Act of 2008.

(iii)) A payment or benefit under section 524(b) of
the Federal Crop Insurance Act (7 U.S.C. 1524(b)).

(c) INCOME DETERMINATION.—

(1) IN GENERAL.—In determining the average adjusted
gross farm income of a person or legal entity, the Secretary
shall include income or benefits derived from or related to—

(A) the production of crops, including specialty crops
(as defined in section 3 of the Specialty Crops Competitive-
ness Act of 2004 (7 U.S.C. 1621 note; Public Law 108-—
465)) and unfinished raw forestry products;

(B) the production of livestock (including cattle, elk,
reindeer, bison, horses, deer, sheep, goats, swine, poultry,
fish, and other aquacultural products used for food, honey-
bees, and other animals designated by the Secretary) and
products produced by, or derived from, livestock;

(C) the production of farm-based renewable energy (as
defined in section 9001 of the Farm Security and Rural In-
vestment Act of 2002 (7 U.S.C. 8101));

(D) the sale, including the sale of easements and de-
velopment rights, of farm, ranch, or forestry land, water or
hunting rights, or environmental benefits;

(E) the rental or lease of land or equipment used for
farming, ranching, or forestry operations, including water
or hunting rights;
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(F) the processing (including packing), storing (includ-
ing shedding), and transporting of farm, ranch, and for-
estry commodities, including renewable energy;

(G) the feeding, rearing, or finishing of livestock;

(H) the sale of land that has been used for agriculture;

(I) payments or other benefits received under any pro-
gram authorized under title I of the Farm Security and
Rural Investment Act of 2002 (7 U.S.C. 7901 et seq.) or
title I of the Food, Conservation, and Energy Act of 2008;

(J) payments or other benefits received under any pro-
gram authorized under title XII of this Act, title II of the
Farm Security and Rural Investment Act of 2002 (Public
Law 107-171; 116 Stat. 223), or title II of the Food, Con-
servation, and Energy Act of 2008;

(K) payments or other benefits received under section
196 of the Federal Agriculture Improvement and Reform
Act of 1996 (7 U.S.C. 7333);

(L) payments or other benefits received under title IX
of the Trade Act of 1974 or subtitle B of the Federal Crop
Insurance Act;

(M) risk management practices, including benefits re-
ceived under a program authorized under the Federal Crop
Insurance Act (7 U.S.C. 1501 et seq.) (including a cata-
strophic risk protection plan offered under section 508(b) of
that Act (7 U.S.C. 1508(b))); and

(N) any other activity related to farming, ranching, or
forestry, as determined by the Secretary.

(2) INCOME DERIVED FROM FARMING, RANCHING, OR FOR-
ESTRY.—In determining the average adjusted gross farm in-
come of a person or legal entity, in addition to the inclusions
described in paragraph (1), the Secretary shall include any in-
come reported on the Schedule F or other schedule used by the
person or legal entity to report income from farming, ranching,
or forestry operations to the Internal Revenue Service, to the
extent such income is not already included under paragraph

(D).

(3) SPECIAL RULE.—If not less than 66.66 percent of the av-
erage adjusted gross income of a person or legal entity is de-
rived from farming, ranching, or forestry operations described
in paragraphs (1) and (2), in determining the average adjusted
gross farm income of the person or legal entity, the Secretary
shall also include—

(A) the sale of equipment to conduct farm, ranch, or
forestry operations; and

(B) the provision of production inputs and services to
farmers, ranchers, foresters, and farm operations.

(d) ENFORCEMENT.—

(1) IN GENERAL.—To comply with subsection (b), at least
once every 3 years a person or legal entity shall provide to the
Secretary—

(A) a certification by a certified public accountant or
another third party that is acceptable to the Secretary that
the average adjusted gross income, average adjusted gross
farm income, and average adjusted gross nonfarm income
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of the person or legal entity does not exceed the applicable
limitation specified in that subsection; or

(B) information and documentation regarding the av-
erage adjusted gross income, average adjusted gross farm
income, and average adjusted gross nonfarm income of the
person or legal entity through other procedures established
by the Secretary.

(2) DENIAL OF PROGRAM BENEFITS.—If the Secretary deter-
mines that a person or legal entity has failed to comply with
this section, the Secretary shall deny the issuance of applicable
payments and benefits specified in paragraphs (1)(C) and (2)(B)
of subsection (b) to the person or legal entity, under similar
terms and conditions as described in section 1001B.

(3) AuDnIT.—The Secretary shall establish statistically valid
procedures under which the Secretary shall conduct targeted
audits of such persons or legal entities as the Secretary deter-
mines are most likely to exceed the limitations under sub-
section (b).

(e) COMMENSURATE REDUCTION.—In the case of a payment or
benefit described in paragraphs (1)(C) and (2)(B) of subsection (b)
made in a crop, program, or fiscal year, as appropriate, to an enti-
ty, general partnership, or joint venture, the amount of the pay-
ment or benefit shall be reduced by an amount that is commensu-
rate with the direct and indirect ownership interest in the entity,
general partnership, or joint venture of each person who has an av-
erage adjusted gross income, average adjusted gross farm income,
or average adjusted gross nonfarm income in excess of the applica-
ble limitation specified in subsection (b).

(f) EFFECTIVE PERIOD.—This section shall apply only during
the 2009 through 2012 crop, program, or fiscal years, as appro-
priate.

SEC. 1001E. [7 U.S.C. 1308-4]1 EDUCATION PROGRAM.

(a) IN GENERAL.—The Secretary shall carry out a payment pro-
visions education program for appropriate personnel of the Depart-
ment of Agriculture and members and other personnel of county
and State committees established under section 8(b) of the Soil
Conservation and Domestic Allotment Act (16 U.S.C. 590h(b)), for
the purpose of fostering more effective and uniform application of
the payment limitations and restrictions established under sections
1001 through 1001C.

(b) TRAINING.—The education program shall provide training
to the personnel in the fair, accurate, and uniform application to
individual farming operations of the provisions of law and regula-
tion relating to the payment provisions of sections 1001 through
1001C.

(c) ADMINISTRATION.—The State office of the Agricultural Sta-
bilization and Conservation Service shall make the initial deter-
mination concerning the application of payment limitations and re-
strictions established under sections 1001 through 1001C to farm
operations consisting of more than 5 persons, subject to review by
the Secretary.
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(d) CommoDITY CREDIT CORPORATION.—The Secretary shall
carry out the program provided under this section through the
Commodity Credit Corporation.

SEC. 1001F. [7 U.S.C. 1308-5] TREATMENT OF MULTIYEAR PROGRAM
CONTRACT PAYMENTS.

(a) IN GENERAL.—Notwithstanding any other provision of law,
in the event of a transfer of ownership of land (or an ownership in-
terest in land) by way of devise or descent, the Secretary of Agri-
culture may, if the new owner succeeds to the prior owner’s con-
tract entered into under title XII, make payments to the new owner
under such contract without regard to the amount of payments re-
ceived by the new owner under any contract entered into under
title XII executed prior to such devise or descent.

(b) LIMITATION.—Payments made pursuant to this section shall
not exceed the amount to which the previous owner was entitled
to receive under the terms of the contract at the time of the death
of the prior owner.

* * *k & * * *k

COST REDUCTION OPTIONS

SEc. 1009. [7 U.S.C. 1308a] (a) Notwithstanding any other
provision of law, whenever the Secretary of Agriculture determines
that an action authorized under subsection (c), (d), or (e) will re-
duce the total of the direct and indirect costs to the Federal Gov-
ernment of a commodity program administered by the Secretary
without adversely affecting income to small- and medium-sized pro-
ducers participating in such program, the Secretary shall take such
action with respect to the commodity program involved.

(b) In the announcement of the specific provisions of any com-
modity program administered by the Secretary of Agriculture, the
Secretary shall include a statement setting forth which, if any, of
the actions are to be initially included in the program, and a state-
ment that the Secretary reserves the right to initiate at a later
date any action not previously included but authorized by this sec-
tion, including the right to reopen and change a contract entered
into by a producer under the program if the producer voluntarily
agrees to the change.

(c) When a nonrecourse loan program is in effect for a crop of
a commodity, the Secretary may enter the commercial market to
purchase such commodity if the Secretary determines that the cost
of such purchases plus appropriate carrying charges will probably
be less than the comparable cost of later acquiring the commodity
through defaults on nonrecourse loans under the program.

(d) When the domestic market price of a commodity for which
a nonrecourse loan program (including the program authorized by
section 110 of the Agricultural Act of 1949 (7 U.S.C. 1445e)) is in
effect is insufficient to cover the principal and accumulated interest
on a loan made under such program, thereby encouraging default
by a producer, the Secretary may provide for settlement of such
loan and redemption by the producer of the commodity securing
such loan for less than the total of the principal and all interest
accumulated thereon if the Secretary determines that such reduc-
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tion in the settlement price will yield benefits to the Federal Gov-
ernment due to—
(1) receipt by the Federal Government of a portion rather
than none of the accumulated interest;
(2) avoidance of default; or
(3) elimination of storage, handling, and carrying charges
on the forfeited commodity.
(e) When a production control or loan program is in effect for
a crop of a major agricultural commodity, the Secretary may at any
time prior to harvest reopen the program to participating producers
for the purpose of accepting bids from producers for the conversion
of acreage planted to such crop to diverted acres in return for pay-
ment in kind from Commodity Credit Corporation surplus stocks of
the commodity to which the acreage was planted, if the Secretary
determines that (1) changes in domestic or world supply or demand
conditions have substantially changed after announcement of the
program for that crop, and (2) without action to further adjust pro-
duction, the Federal Government and producers will be faced with
a burdensome and costly surplus. Such payments in kind shall not
be included within the payment limitation per person established
under section 1001 of this Act, but shall be limited to a total
$20,000 per year per producer for any one commodity.
(f) The authority provided in this section shall be in addition
to, and not in place of, any authority granted to the Secretary
under any other provision of law.

* * & * * * &

TITLE XI—TRADE

Subtitle A—Public Law 480 and Use of Surplus Commodities in
International Programs

* * * & * * *k

FOOD FOR PROGRESS

SEc. 1110. [7 U.S.C. 17360] (a) This section may be cited as
the “Food for Progress Act of 1985”.
(b) DEFINITIONS.—In this section:

(1) COOPERATIVE.—The term “cooperative” has the mean-
ing given the term in section 402 of the Food for Peace Act (7
U.S.C. 1732).

(2) CORPORATION.—The term “Corporation” means the
Commodity Credit Corporation.

(3) DEVELOPING COUNTRY.—The term “developing country”
has the meaning given the term in section 402 of the Food for
Peace Act (7 U.S.C. 1732).

(4) ELIGIBLE cOMMODITY.—The term “eligible commodity”
means an agricultural commodity, or a product of an agricul-
tural commodity, in inventories of the Corporation or acquired
by the President!!10-1 or the Corporation for disposition

1110-1 S0 in original. Probably should by “Secretary of Agriculture”.
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through commercial purchases under a program authorized

under this section.

(5) ELIGIBLE ENTITY.—The term “eligible entity” means—

(A) the government of an emerging agricultural coun-
try;

(B) an intergovernmental organization;

(C) a private voluntary organization;

(D) a nonprofit agricultural organization or coopera-
tive;

(E) a nongovernmental organization; and

(F) any other private entity.

(6) FooDp SECURITY.—The term “food security” means ac-
cess by all people at all times to sufficient food and nutrition
for a healthy and productive life.

(7) NONGOVERNMENTAL ORGANIZATION.—The term “non-
governmental organization” has the meaning given the term in
section 402 of the Food for Peace Act (7 U.S.C. 1732).

(8) PRIVATE VOLUNTARY ORGANIZATION.—The term “private
voluntary organization” has the meaning given the term in sec-
tion 402 of the Food for Peace Act (7 U.S.C. 1732).

(9) PROGRAM.—The term “program” means a food assist-
ance or development initiative proposed by an eligible entity
and approved by the President under this section.

(c) PROGRAM.—In order to use the food resources of the United
States more effectively in support of developing countries, and
countries that are emerging democracies that have made commit-
ments to introduce or expand free enterprise elements in their agri-
cultural economies through changes in commodity pricing, mar-
keting, input availability, distribution, and private sector involve-
ment, the President shall enter into agreements with eligible enti-
ties to furnish to the countries eligible commodities made available
under subsections (e) and (f).

(d) CONSIDERATION FOR AGREEMENTS.—In determining wheth-
er to enter into an agreement under this section, the President
shall consider whether a potential recipient country is committed
to carry out, or is carrying out, policies that promote economic free-
dom, private, domestic production of eligible commodities for do-
mestic consumption, and the creation and expansion of efficient do-
mestic markets for the purchase and sale of such eligible commod-
ities. Such policies may provide for, among other things—

(1) access, on the part of farmers in the country, to private,
competitive markets for their products;

(2) market pricing of eligible commodities to foster ade-
quate private sector incentives to individual farmers to produce
food on a regular basis for the country’s domestic needs;

(3) establishment of market-determined foreign exchange
rates;

(4) timely availability of production inputs (such as seed,
fertilizer, or pesticides) to farmers;

(5) access to technologies appropriate to the level of agri-
cultural development in the country; and

(6) construction of facilities and distribution systems nec-
essary to handle perishable products.
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(e) FUNDING OF ELIGIBLE COMMODITIES.—(1) The Corporation
shall make available to the President such eligible commodities as
the President may request for purposes of furnishing eligible com-
modities under this section.

(2) Notwithstanding any other provision of law, the Corpora-
tion may use funds appropriated to carry out title I of the Food for
Peace Act in carrying out this section with respect to eligible com-
modities made available under that Act, and subsection (g) does
not apply to eligible commodities furnished on a grant basis or on
credit terms under that title.

(3) The Corporation may finance the sale and exportation of el-
igible commodities, made available under the Food for Peace Act,
which are furnished under this section. Payment for eligible com-
modities made available under that Act which are purchased on
credit terms under this section shall be on the same basis as the
terms provided in section 106 of that Act.

(4) In the case of eligible commodities made available under
the Food for Peace Act for purposes of this section, section 406 of
that Act shall apply to eligible commodities furnished on a grant
basis under this section and sections 402, 403(a), 403(c), and 403@)
of that Act shall apply to all eligible commodities furnished under
this section.

(5) NO EFFECT ON DOMESTIC PROGRAMS.—The President
shall not make an eligible commodity available for disposition
under this section in any amount that will reduce the amount
of the eligible commodity that is traditionally made available
through donations to domestic feeding programs or agencies, as
determined by the President.

(f) ProvisioN OF ELIGIBLE COMMODITIES TO DEVELOPING
COUNTRIES.—(1) The Corporation may provide for—

(A) grants, or

(B) sales on credit terms,

of eligible commodities made available under section 416(b) of the
Agricultural Act of 1949 for use in carrying out this section.

(2) In carrying out section 416(b) of the Agricultural Act of
1949, the Corporation may purchase eligible commodities for use
under this section if—

(A) the Corporation does not hold stocks of such eligible
commodities; or

(B) Corporation stocks are insufficient to satisfy commit-
ments made in agreements entered into under this section and
such eligible commodities are needed to fulfill such commit-
ments.

(3) No funds of the Corporation in excess of $40,000,000 (exclu-
sive of the cost of eligible commodities) may be used for each of fis-
cal years 1996 through 2012 to carry out this section with respect
to eligible commodities made available under section 416(b) of the
Agricultural Act of 1949 unless authorized in advance in appropria-
tion Acts.

(4) The cost of eligible commodities made available under sec-
tion 416(b) of the Agricultural Act of 1949 which are furnished
under this section, and the expenses incurred in connection with
furnishing such eligible commodities, shall be in addition to the
level of assistance programmed under the Food for Peace Act and
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may not be considered expenditures for international affairs and fi-
nance.

(5) SALE PROCEDURE.—In making sales of eligible commod-
ities under this section, the Secretary shall follow the sale pro-
cedure described in section 403(1) of the Food for Peace Act.

(6) PROJECT IN MALAWL.—

(A) IN GENERAL.—In carrying out this section during
fiscal year 2009, the President shall approve not less than
1 multiyear project for Malawi—

(i) to promote sustainable agriculture; and
(i1) to increase the number of women in leadership
positions.

(B) USE OF ELIGIBLE COMMODITIES.—Of the eligible
commodities used to carry out this section during the pe-
riod in which the project described in subparagraph (A) is
carried out, the President shall carry out the project using
eligible commodities with a total value of not less than
$3,000,000 during the course of the project.

(g) MINIMUM TONNAGE.—Subject to subsection (f)(3), not less
than 400,000 metric tons of eligible commodities may be provided
under this section for the program for each of fiscal years 2002
through 2012.

(h) PROHIBITION ON RESALE OR TRANSSHIPMENT OF ELIGIBLE
COMMODITIES.—An agreement entered into under this section shall
prohibit the resale or transshipment of the eligible commodities
provided under the agreement to other countries.

(i) DISPLACEMENT OF UNITED STATES COMMERCIAL SALES.—In
entering into agreements under this section, the President shall
take reasonable steps to avoid displacement of any sales of United
States commodities that would otherwise be made to such coun-
tries.

(j) MULTICOUNTRY OR MULTIYEAR BASIS.—

(1) IN GENERAL.—In carrying out this section, the Presi-
dent, on request and subject to the availability of eligible com-
modities, is encouraged to approve agreements that provide for
eligible commodities to be made available for distribution or
sale by the recipient on a multicountry or multiyear basis if
the agreements otherwise meet the requirements of this sec-
tion.

(2) DEADLINE FOR PROGRAM ANNOUNCEMENTS.—Before the
beginning of any fiscal year, the President shall, to the max-
imum extent practicable—

(A) make all determinations concerning program
agreements and resource requests for programs under this
section; and

(B) announce those determinations.

(3) REPORT.—Not later than December 1 of each fiscal
year, the President shall submit to the Committee on Agri-
culture of the House of Representatives and the Committee on
Agriculture, Nutrition, and Forestry of the Senate a list of pro-
grams, countries, and eligible commodities, and the total
amount of funds for transportation and administrative costs,
approved to date for the fiscal year under this section.
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(k) EFFECTIVE AND TERMINATION DATES.—This section shall be
effective during the period beginning October 1, 1985, and ending
December 31, 2012.

(1) ADMINISTRATIVE EXPENSES.—(1) To enhance the develop-
ment of private sector agriculture in countries receiving assistance
under this section the President may, in each of the fiscal years
1996 through 2012, use in addition to any amounts or eligible com-
modities otherwise made available under this section for such ac-
tivities, not to exceed $$15,000,000 (or, in the case of fiscal year
1999, $12,000,000) of Corporation funds (or eligible commodities of
an equal value owned by the Corporation), to provide assistance in
the administration, sale, and monitoring of food assistance pro-
grams, and to provide technical assistance for monetization pro-
grams, to strengthen private sector agriculture in recipient coun-
tries.

(2) To carry out this subsection, the President may provide eli-
gible commodities under agreements entered into under this sec-
tion in a manner that uses the commodity transaction as a means
of developing in the recipient countries a competitive private sector
that can provide for the importation, transportation, storage, mar-
keting and distribution of such eligible commodities.

(3) The President may use the assistance provided under this
subsection and proceeds derived from the sale of eligible commod-
ities under paragraph (2) to design, monitor, and administer activi-
ties undertaken with such assistance, for the purpose of strength-
ening or creating the capacity of recipient country private enter-
prises to undertake commercial transactions, with the overall goal
of increasing potential markets for United States agricultural eligi-
ble commodities.

(4) HUMANITARIAN OR DEVELOPMENT PURPOSES.—The Sec-
retary 1110-2 may authorize the use of proceeds to pay the costs
incurred by an eligible entity under this section for—

(A)(i) programs targeted at hunger and malnutrition;
or

(i1) development programs involving food security;

(B) transportation, storage, and distribution of eligible
commodities provided under this section; and

(C) administration, sales, monitoring, and technical
assistance.

(m) PRESIDENTIAL APPROVAL.—In carrying out this section, the
President shall approve, as determined appropriate by the Presi-
dent, agreements with agricultural trade organizations, intergov-
ernmental organizations, private voluntary organizations, and co-
operatives that provide for—

(1) the sale of eligible commodities, including the mar-
ketéling of these eligible commodities through the private sector;
an

(2) the use of the proceeds generated in the humanitarian
and development programs of such agricultural trade organiza-
tions, intergovernmental organizations, private voluntary orga-
nizations, and cooperatives.

(n) PROGRAM MANAGEMENT.—

1110-2 S0 in original. Probably should be “President”.
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(1) IN GENERAL.—The President shall ensure, to the max-
imum extent practicable, that each eligible entity participating
in 1 or more programs under this section—

(A) uses eligible commodities made available under
this section—

(1) in an effective manner;

(i1) in the areas of greatest need; and

(iii) in a manner that promotes the purposes of
this section;

(B) in using eligible commodities, assesses and takes
into account the needs of recipient countries and the target
populations of the recipient countries;

(C) works with recipient countries, and indigenous in-
stitutions or groups in recipient countries, to design and
carry out mutually acceptable programs authorized under
this section; and

(D) monitors and reports on the distribution or sale of
eligible commodities provided under this section using
methods that, as determined by the President, facilitate
accurate and timely reporting.

(2) REQUIREMENTS.—

(A) IN GENERAL.—Not later than 270 days after the
date of enactment of this paragraph, the President shall
review and, as necessary, make changes in regulations and
internal procedures designed to streamline, improve, and
clarify the application, approval, and implementation proc-
esses pertaining to agreements under this section.

(B) CONSIDERATIONS.—In conducting the review, the
President shall consider—

(1) revising procedures for submitting proposals;

(ii) developing criteria for program approval that
separately address the objectives of the program;

(iii) pre-screening organizations and proposals to
ensure that the minimum qualifications are met;

(iv) implementing e-government initiatives and
otherwise improving the efficiency of the proposal sub-
mission and approval processes;

(v) upgrading information management systems;

(vi) improving commodity and transportation pro-
curement processes; and

(vii) ensuring that evaluation and monitoring
methods are sufficient.

(C) ConNsULTATIONS.—Not later than 1 year after the
date of enactment of this paragraph, the President shall
consult with the Committee on Agriculture, and the Com-
mittee on International Relations, of the House of Rep-
resentatives and the Committee on Agriculture, Nutrition,
and Forestry of the Senate on changes made in regulations
and procedures.

(3) REPORTS.—Each eligible entity that enters into an
agreement under this section shall submit to the President, at
such time as the President may request, a report containing
such information as the President may request relating to the
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use of eligible commodities and funds furnished to the eligible

entity under this section.

(0) PRIVATE VOLUNTARY ORGANIZATIONS AND OTHER PRIVATE
ENTITIES.—In entering into agreements described in subsection (c),
the President (acting through the Secretary)—

(1) shall enter into agreements with eligible entities de-
scribed in subparagraphs (C) and (F) of subsection (b)(5); and
(2) shall not discriminate against such eligible entities.

* * & * * * &

SPECIAL ASSISTANT FOR AGRICULTURAL TRADE AND FOOD AID

SEc. 1113. [7 U.S.C. 1736-11 (a) The President shall appoint
a Special Assistant to the President for Agricultural Trade and
Food Assistance (hereinafter in this section referred to as the “Spe-
cial Assistant”). The President shall appoint the initial Special As-
sistant not later than May 1, 1986.

(b) The Special Assistant shall serve in the Executive Office of
the President.

(c) The Special Assistant shall—

(1) assist and advise the President in order to improve and
enhance food assistance programs carried out in the United
States and foreign countries;

(2) be available to receive suggestions and complaints con-
cerning the implementation of United States food aid and agri-
cultural export programs anywhere in the United States Gov-
ernment and provide prompt responses thereto, including expe-
diting the program implementation in any instances in which
there is unreasonable delay;

(3) make recommendations to the President on means to
coordinate and streamline the manner in which food assistance
programs are carried out by the Department of Agriculture and
the Agency for International Development, in order to improve
their overall effectiveness;

(4) make recommendations to the President on measures
to be taken to increase use of United States agricultural com-
modities and the products thereof through food assistance pro-
grams;

(5) advise the President on agricultural trade;

(6) advise the President on the Food for Progress Program
and expedite its implementation;

(7) serve as a member of the Development Coordination
Committee and the Food Aid Subcommittee of such Committee;

(8) advise departments and agencies of the Federal Gov-
ernment on their policy guidelines on basic issues of food as-
sistance policy to the extent necessary to assure the coordina-
tion of food assistance programs, consistent with law, and with
the advice of such Subcommittee; and

(9) submit a report to the President and Congress each
year through 1990 containing—

(A) a global analysis of world food needs and produc-
tion; and
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(B) a detailed plan for using available export and food
aid authorities to increase United States agricultural ex-
ports to those targeted countries.

(d) Compensation for the Special Assistant shall be fixed by
the President at an annual rate of basic pay of not less than the
rate applicable to positions in level III of the Executive Schedule.

* * & * * * *

Subtitle B—Maintenance and Development of Export Markets

* * & * * * *

TRADE POLICY DECLARATION

Sec. 1121. [7 U.S.C. 1736p] It is hereby declared to be the ag-
ricultural trade policy of the United States to—

(1) be the premier supplier of agricultural and food prod-
ucts to world markets and expand exports of high value prod-
ucts;

(2) support the principle of free trade and the promotion
of fair trade in agricultural commodities and products;

(3) cooperate fully in all efforts to negotiate with foreign
countries further reductions in tariff and nontariff barriers to
trade, including sanitary and phytosanitary measures and
trade-distorting subsidies;

(4) aggressively counter unfair foreign trade practices as a
means of encouraging fairer trade;

(5) remove foreign policy constraints to maximize United
States economic interests through agricultural trade; and

(6) provide for consideration of United States agricultural
trade interests in the design of national fiscal and monetary
goﬁcy that may foster continued strength in the value of the

ollar.

* * *k & * * *k

SEC. 1123. [7 U.S.C. 1736r]1 TRADE NEGOTIATIONS POLICY.
(a) FINDINGS.—Congress finds that—

(1) on a level playing field, United States producers are the
mosltd competitive suppliers of agricultural products in the
world;

(2) exports of United States agricultural products ac-
counted for $54,000,000,000 in 1995, contributing a net
$24,000,000,000 to the merchandise trade balance of the
United States and supporting approximately 1,000,000 jobs;

(3) increased agricultural exports are critical to the future
of the farm, rural, and overall United States economy, but the
opportunities for increased agricultural exports are limited by
the unfair subsidies of the competitors of the United States,
and a variety of tariff and nontariff barriers to highly competi-
tive United States agricultural products;

(4) international negotiations can play a key role in break-
ing down barriers to United States agricultural exports;

(5) the Uruguay Round Agreement on Agriculture made
significant progress in the attainment of increased market ac-
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cess opportunities for United States exports of agricultural

products, for the first time—

(A) restraining foreign trade-distorting domestic sup-
port and export subsidy programs; and

(B) developing common rules for the application of
sanitary and phytosanitary restrictions;

that should result in increased exports of United States agri-

cultural products, jobs, and income growth in the United

States;

(6) the Uruguay Round Agreement on Agriculture did not
succeed in completely eliminating trade distorting domestic
support and export subsidies by—

(A) allowing the European Union to continue unrea-
sonable levels of spending on export subsidies; and

(B) failing to discipline monopolistic state trading enti-
ties, such as the Canadian Wheat Board, that use non-
transparent and discriminatory pricing as a hidden de
facto export subsidy;

(7) during the period 1996 through 2002, there will be sev-
eral opportunities for the United States to negotiate fairer
trade in agricultural products, including further negotiations
under the World Trade Organization, and steps toward pos-
sible free trade agreements of the Americas and Asian-Pacific
Economic Cooperation (APEC); and

(8) the United States should aggressively use these oppor-
tunities to achieve more open and fair opportunities for trade
in agricultural products.

(b) GOALS OF THE UNITED STATES IN AGRICULTURAL TRADE NE-
GOTIATIONS.—The objectives of the United States with respect to
future negotiations on agricultural trade include—

(1) increasing opportunities for United States exports of
agricultural products by eliminating tariff and nontariff bar-
riers to trade;

(2) leveling the playing field for United States producers of
agricultural products by limiting per unit domestic production
supports to levels that are no greater than those available in
the United States;

(3) ending the practice of export dumping by eliminating
all trade distorting export subsidies and disciplining state trad-
ing entities so that they do not (except in cases of bona fide
food aid) sell in foreign markets at prices below domestic mar-
ket prices or prices below their full costs of acquiring and de-
livering agricultural products to the foreign markets; and

(4) encouraging government policies that avoid price-de-
pressing surpluses.

& * *k & & * *k

COOPERATOR MARKET DEVELOPMENT PROGRAM

SEc. 1126. [7 U.S.C. 1736u] (a) It is the sense of Congress
that the cooperator market development program of the Foreign
Agricultural Service should be continued to help develop new mar-
kets and expand and maintain existing markets for United States
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agricultural commodities, using nonprofit agricultural trade organi-
zations to the maximum extent practicable.

(b) The cooperator market development program shall be ex-
empt from the requirements of Circular A 110 issued by the Office
of Management and Budget.

* * * * * * *

Subtitle E—Trade Practices

* * & & * * *

EXPORT SALES OF DAIRY PRODUCTS

SEc. 1163. [7 U.S.C. 1731 note; Public Law 99-198] (a) In
each fiscal year, the Secretary of Agriculture may sell dairy prod-
ucts for export, at such prices as the Secretary determines appro-
priate, in a quantity and allocated as determined by the Secretary,
consistent with the obligations undertaken by the United States set
forth in the Uruguay Round Agreements, if the disposition of the
commodities will not interfere with the usual marketings of the
United States nor disrupt world prices of agricultural commodities
and patterns of commercial trade.

(b) Such sales shall be made through the Commodity Credit
Corporation under existing authority available to the Secretary or
the Commodity Credit Corporation.

(¢) Through September 30, 1995, the Secretary shall report
semi-annually to the Committee on Agriculture of the House of
Representatives and the Committee on Agriculture, Nutrition, and
Forestry of the Senate on the volume of sales made under this sec-

tion.
% * ES ES % * ES
TITLE XII—CONSERVATION !-2
SUBTITLE A—DEFINITIONS
DEFINITIONS
SEc. 1201. [16 U.S.C. 3801] (a) For purposes of subtitles A
through E:

(1) The term “agricultural commodity” means—

(A) any agricultural commodity planted and produced
in a State by annual tilling of the soil, including tilling by
one-trip planters; or

(B) sugarcane planted and produced in a State.

(2) BEGINNING FARMER OR RANCHER.—The term “beginning
farmer or rancher” has the meaning given the term in section
343(a)(8) of the Consolidated Farm and Rural Development Act
(7 U.S.C. 1991(a)(8)).

1-2 Section 2903(a) of the Food, Conservation, and Energy Act of 2008 (P.L. 110-246; 122 Stat.
1819) provided: “Except as otherwise provided by an amendment made by this title, the Sec-
retary of Agriculture shall continue to carry out any program or activity covered by title XII
of the Food Security Act (16 U.S.C. 3801 et seq.) until September 30, 2008, using the provisions
of law applicable to the program or activity as they existed on the day before the date of the
enactment of this Act and using funds made available under such title for fiscal year 2008 for
the program or activity.”.
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(3) CONSERVATION PLAN.—The term “conservation plan”
means the document that—

(A) applies to highly erodible cropland;

(B) describes the conservation system applicable to the
highly erodible cropland and describes the decisions of the
person with respect to location, land use, tillage systems,
and conservation treatment measures and schedule; and

(C) is approved by the local soil conservation district,
in consultation with the local committees established
under section 8(b)(5) of the Soil Conservation and Domes-
tic Allotment Act (16 U.S.C. 590h(b)(5)) and the Secretary,
or by the Secretary.

(4) CONSERVATION SYSTEM.—The term “conservation sys-
tem” means a combination of 1 or more conservation measures
or management practices that—

(A) are based on local resource conditions, available
conservation technology, and the standards and guidelines
contained in the Natural Resources Conservation Service
field office technical guides; and

(B) are designed to achieve, in a cost effective and
technically practicable manner, a substantial reduction in
soil erosion or a substantial improvement in soil conditions
on a field or group of fields containing highly erodible crop-
land when compared to the level of erosion or soil condi-
tions that existed before the application of the conserva-
tion measures and management practices.

(5) The term “conservation district” means any district or
unit of State or local government formed under State or terri-
torial law for the express purpose of developing and carrying
out a local soil and water conservation program. Such district
or unit of government may be referred to as a “conservation
district”, “soil conservation district”, “soil and water conserva-
tion district”, “resource conservation district”, “natural re-
source district”, “land conservation committee”, or a similar
name.

(6) The term “cost sharing payment” means a payment
made by the Secretary to an owner or operator of a farm or
ranch containing highly erodible cropland under the provisions
of section 1234 (b) of this Act.

(7T)(A) The term “converted wetland” means wetland that
has been drained, dredged, filled, leveled, or otherwise manipu-
lated (including any activity that results in impairing or reduc-
ing the flow, circulation, or reach of water) for the purpose or
to have the effect of making the production of an agricultural
commodity possible if—

(1) such production would not have been possible but
for such action; and

(i1) before such action—

(I) such land was wetland; and
(IT) such land was neither highly erodible land nor
highly erodible cropland.

(B) Wetland shall not be considered converted wetland
if production of an agricultural commodity on such land
during a crop year—
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(i) is possible as a result of a natural condition,
such as drought; and

(ii) is not assisted by an action of the producer
that destroys natural wetland characteristics.

(8) FARM.—The term “farm” means a farm that—

(A) is under the general control of one operator;

(B) has one or more owners;

(C) consists of one or more tracts of land, whether or
not contiguous;

(D) is located within a county or region, as determined
by the Secretary; and

(E) may contain lands that are incidental to the pro-
duction of perennial crops, including conserving uses, for-
estry, and livestock, as determined by the Secretary.

(9) FIELD.—The term “field” means a part of a farm that
is separated from the balance of the farm by permanent bound-
aries such as fences, roads, permanent waterways, or other
similar features. At the option of the owner or operator of the
farm, croplines may also be used to delineate a field if farming
practices make it probable that the croplines are not subject to
change. Any highly erodible land on which an agricultural com-
modity is produced after December 23, 1985, and that is not
exempt under section 1212, shall be considered as part of the
field in which the land was included on December 23, 1985,
unless the owner and Secretary agree to modification of the
boundaries of the field to carry out this title.

(10) The term “highly erodible cropland” means highly
erodible land that is in cropland use, as determined by the Sec-
retary.

(11)(A) The term “highly erodible land” means land—

(i) that is classified by the Soil Conservation Service
as class IV, VI, VII, or VIII land under the land capability
classification system in effect on the date of the enactment
of this Act; or

(i1) that has, or that if used to produce an agricultural
commodity, would have an excessive average annual rate
of erosion in relation to the soil loss tolerance level, as es-
tablished by the Secretary, and as determined by the Sec-
retary through application of factors from the universal
soil loss equation and the wind erosion equation, including
factors for climate, soil erodibility, and field slope.

(B) For purposes of this paragraph, the land capability
class or rate of erosion for a field shall be that determined by
the Secretary to be the predominant class or rate of erosion
under regulations issued by the Secretary.

(C) EQuAaTIONS.—Not later than 60 days after the date
of enactment of this subparagraph, the Secretary shall
publish in the Federal Register the universal soil loss
equation and wind erosion equation used by the Depart-
ment of Agriculture as of that date. The Secretary may not
change the equations after that date except following no-
tice and comment in a manner consistent with section 553
of title 5, United States Code.
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(12) The term “hydric soil” means soil that, in its
undrained condition, is saturated, flooded, or ponded long
enough during a growing season to develop an anaerobic condi-
tion that supports the growth and regeneration of hydrophytic
vegetation.

(13) The term “hydrophytic vegetation” means a plant
growing in—

(A) water; or

(B) a substrate that is at least periodically deficient in
oxygen during a growing season as a result of excessive
water content.

(14) INDIAN TRIBE.—The term “Indian tribe” has the mean-
ing given the term in section 4(e) of the Indian Self-Determina-
tion and Education Assistance Act (25 U.S.C. 450b(e)).

(15) The term “in-kind commodities” means commodities
that are normally produced on land that is the subject of an
agreement entered into under subtitle D.

(16) INTEGRATED PEST MANAGEMENT.—The term “inte-
grated pest management” means a sustainable approach to
managing pests by combining biological, cultural, physical, and
chemical tools in a way that minimizes economic, health, and
environmental risks.

(17) LivESTOCK.—The term “livestock” means all animals
raised on farms, as determined by the Secretary.

(18) NONINDUSTRIAL PRIVATE FOREST LAND.—The term
“nonindustrial private forest land” means rural land, as deter-
mined by the Secretary, that—

(A) has existing tree cover or is suitable for growing
trees; and

(B) is owned by any nonindustrial private individual,
group, association, corporation, Indian tribe, or other pri-
vate legal entity that has definitive decisionmaking au-
thority over the land.

(19) PERSON AND LEGAL ENTITY.—For purposes of applying
payment limitations under subtitle D, the terms “person” and
“legal entity” have the meanings given those terms in section
1001(a) of this Act (7 U.S.C. 1308(a)).

(20) The term “rental payment” means a payment made by
the Secretary to an owner or operator of a farm or ranch con-
taining highly erodible cropland to compensate the owner or
operator for retiring such land from crop production and plac-
ing such land in the conservation reserve in accordance with
subtitle D.

(21) The term “Secretary” means the Secretary of Agri-
culture.

(22) The term “shelterbelt” means a vegetative barrier
with a linear configuration composed of trees, shrubs, and
other approved perennial vegetation.

(23) SOCIALLY DISADVANTAGED FARMER OR RANCHER.—The
term “socially disadvantaged farmer or rancher” has the mean-
ing given the term in section 2501(e)(2) of the Food, Agri-
culture, Conservation, and Trade Act of 1990 (7 U.S.C.
2279(e)(2)).
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(24) The term “State” means each of the 50 States, the
District of Columbia, the Commonwealth of Puerto Rico,
Guam, the Virgin Islands of the United States, American
Samoa, the Commonwealth of the Northern Mariana Islands,
or the Trust Territory of the Pacific Islands.

(25) TECHNICAL ASSISTANCE.—The term “technical assist-
ance” means technical expertise, information, and tools nec-
essary for the conservation of natural resources on land active
in agricultural, forestry, or related uses. The term includes the
following:

(A) Technical services provided directly to farmers,
ranchers, and other eligible entities, such as conservation
planning, technical consultation, and assistance with de-
sign and implementation of conservation practices.

(B) Technical infrastructure, including activities, proc-
esses, tools, and agency functions needed to support deliv-
ery of technical services, such as technical standards, re-
source inventories, training, data, technology, monitoring,
and effects analyses.

(26) The term “vegetative cover” means—

(A) perennial grasses, legumes, forbs, or shrubs with
an expected life span of 5 or more years; or

(B) trees.

(27) The term “wetland”, except when such term is part of
the term “converted wetland”, means land that—

(A) has a predominance of hydric soils;

(B) is inundated or saturated by surface or ground-
water at a frequency and duration sufficient to support a
prevalence of hydrophytic vegetation typically adapted for
life in saturated soil conditions; and

(C) under normal circumstances does support a preva-
lence of such vegetation. For purposes of this Act, and any
other Act, this term shall not include lands in Alaska iden-
tified as having high potential for agricultural develop-
ment which have a predominance of permafrost soils.

(b) The Secretary shall develop—

(1) criteria for the identification of hydric soils and
hydrophytic vegetation; and

(2) lists of such soils and such vegetation.

SUBTITLE B—HIGHLY ERODIBLE LAND CONSERVATION

SEC. 1211. [16 U.S.C. 3811] PROGRAM INELIGIBILITY.

(a) IN GENERAL.—Except as provided in section 1212, and not-
withstanding any other provision of law, any person who in any
crop year produces an agricultural commodity on a field on which
highly erodible land is predominate, or designates land on which
highly erodible land is predominate to be set aside, diverted, de-
voted to conservation uses, or otherwise not cultivated under a pro-
gram administered by the Secretary to reduce production of an ag-
ricultural commodity, as determined by the Secretary shall be ineli-
gible for—

(1) as to any commodity produced during that crop year by

such person—

January 29, 2014 As Amended Through P.L. 113-76, Enacted January 17, 2014



FACOMP\AGMISC\99-198 - FOOD SECURITY ACT OF 1985.XML

35 FOOD SECURITY ACT OF 1985 Sec. 1212

(A) contract payments under a production flexibility
contract, marketing assistance loans, and any type of price
support or payment made available under the Agricultural
Market Transition Act, the Commodity Credit Corporation
Charter Act (15 U.S.C. 714 et seq.), or any other Act;

(B) a farm storage facility loan made under section
4(h) of the Commodity Credit Corporation Charter Act (15
U.S.C. 714b(h));

(C) a disaster payment; or

(D) a loan made, insured, or guaranteed under the
Consolidated Farm and Rural Development Act (7 U.S.C.
1921 et seq.) or any other provision of law administered by
the Consolidated Farm Service Agency, if the Secretary de-
termines that the proceeds of such loan will be used for a
purpose that will contribute to excessive erosion of highly
erodible land;

(2) a payment made under section 4 or 5 of the Commodity
Credit Corporation Charter Act (15 U.S.C. 714b or 714c) dur-
ing such crop year for the storage of an agricultural commodity
acquired by the Commodity Credit Corporation; or

(3) during the crop year—

(A) a payment made pursuant to a contract entered
into under the environmental quality incentives program
under chapter 4 of subtitle D;

(B) a payment under any other provision of subtitle D;

(C) a payment under section 401 or 402 of the Agricul-
tural Credit Act of 1978 (16 U.S.C. 2201 and 2202); or

(D) a payment, loan, or other assistance under section
3 or 8 of the Watershed Protection and Flood Prevention
Act (16 U.S.C. 1003 and 1006a).

(b) HiGHLY ERODIBLE LAND.—The Secretary shall have, and
shall not delegate to any private person or entity, authority to de-
termine whether a person has complied with this subtitle.

EXEMPTIONS

SEc. 1212. [16 U.S.C. 3812] (a)(1) During the period beginning
on the date of the enactment of this Act and ending on the later
of January 1, 1990, or the date that is 2 years after the date land
on which a crop of an agricultural commodity is produced was
mapped by the Soil Conservation Service for purposes of classifying
such land under the land capability classification system in effect
on the date of enactment of this Act, except as provided in para-
graph (2), no person shall become ineligible under section 1211 for
program loans, payments, and benefits as the result of the produc-
tion of a crop of an agricultural commodity on any land that was—

(A) cultivated to produce any of the 1981 through 1985
crops of an agricultural commodity; or

(B) set aside, diverted or otherwise not cultivated under a
program administered by the Secretary for any such crops to
reduce production of an agricultural commodity.

(2) If, as of January 1, 1990, or 2 years after the Soil Conserva-
tion Service has completed a soil survey for the farm, whichever is
later, a person is actively applying a conservation plan, such person
shall have until January 1, 1995, to comply with the plan without
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being subject to program ineligibility. In carrying out this sub-
section, the Secretary, Soil Conservation Service, and local soil con-
servation districts shall minimize the quantity of documentation a
person must submit to comply with this paragraph.

(3) Any person who owns or operates highly erodible land that
was the subject of a contract entered into under subchapter B of
chapter 1 of subtitle D shall only be required to apply a conserva-
tion plan established under this subtitle. The person shall not be
required to meet a higher conservation standard than the standard
applied to other highly erodible cropland located within the same
area. If the person’s conservation plan requires structures to be
constructed, the person shall have until 2 years after the expiration
of such contract to comply with the conservation plan, or a longer
period of time if the Secretary determines compliance is otherwise
technically or economically not feasible, or such longer period is
otherwise appropriate, before such person will be subject to pro-
gram ineligibility with respect to such land under section 1211.

(4) On the expiration of a contract entered into under sub-
chapter B of chapter 1 of subtitle D, the provisions of this subtitle
shall apply to the acreage that was the subject of such contract.

(b) No person shall become ineligible under section 1211 for
program loans, payments, and benefits as the result of the produc-
tion of a crop of an agricultural commodity—

(1) planted before the date of enactment of this Act; or
(2) planted during any crop year beginning before the date
of enactment of this Act.

(c) No person shall become ineligible under section 1211 for
program loans, payments, and benefits as the result of the produc-
tion of a crop of an agricultural commodity or the designation of
land to be set aside, diverted, devoted to conservation uses, or oth-
erwise not cultivated under a program administered by the Sec-
retary to reduce production of an agricultural commodity (hereafter
in this subsection referred to as “set aside”)—

(1) on highly erodible land in an area—

(A) within a conservation district, under a conserva-
tion system that has been approved by a conservation dis-
trict after the district has determined that the conserva-
tion system is in conformity with technical standards set
forth in the Soil Conservation Service technical guide for
such district; or

(B) not within a conservation district, under a con-
servation system determined by the Secretary to be ade-
quate for the protection of highly erodible land that has
been set aside or for the production of such agricultural
commodity on any highly erodible land subject to this title;

or
(2) on highly erodible land that is planted or set aside in
reliance on a determination by the Soil Conservation Service
that such land was not highly erodible land, except that this
paragraph shall not apply to any agricultural commodity that
was planted or set aside on any land after the Soil Conserva-
tion Service determines that such land is highly erodible land;
or
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(3) on highly erodible land planted to alfalfa during each
of the 1981 through 1985 crop years as part of a rotation prac-
tice approved by the Secretary, if the person has submitted a
conservation plan, in which case, such person shall have until
June 1, 1988, to comply with the plan without being subject to
program ineligibility under section 1211.

(d) Section 1211 shall not apply to a loan described in section
1211 made before the date of enactment of this Act.

(e) If a tenant is determined to be ineligible for payments and
other benefits under section 1211, the Secretary may limit such in-
eligibility only to the farm which is the basis for such ineligibility
determination if—

(1) the tenant has established to the satisfaction of the
Secretary that—

(A) the tenant has made a good faith effort to meet the
requirements of this section, including enlisting the assist-
ance of the Secretary to obtain a reasonable conservation
plan for such farm; and

(B) the landlord on the farm refuses to comply with
such plan on such farm; and
(2) the Secretary determines that such lack of compliance

is not a part of a scheme or device to avoid such compliance.
The Secretary shall provide an annual report to the Committee on
Agriculture of the House of Representatives and the Committee on
Agriculture, Nutrition, and Forestry of the Senate concerning the
ineligibility determinations limited during the previous 12-month
period under this subsection.

(f) GRADUATED PENALTIES.—

(1) INELIGIBILITY.—No person shall become ineligible
under section 1211 for program loans, payments, and benefits
as a result of the failure of the person to actively apply a con-
servation plan, if the Secretary determines that the person has
ac11:ed in good faith and without an intent to violate this sub-
title.

(2) ELIGIBLE REVIEWERS.—A determination of the Sec-
retary, or a designee of the Secretary, under paragraph (1)
shall be reviewed by the applicable—

(A) State Executive Director, with the technical con-
currence of the State Conservationist; or

(B) district director, with the technical concurrence of
the area conservationist.

(3) PERIOD FOR IMPLEMENTATION.—A person who meets
the requirements of paragraph (1) shall be allowed a reason-
able period of time, as determined by the Secretary, but not to
exceed 1 year, during which to implement the measures and
practices necessary to be considered to be actively applying the
conservation plan of the person.

(4) PENALTIES.—

(A) APPLICATION.—This paragraph applies if the Sec-
retary determines that—

(1) a person has failed to comply with section 1211
with respect to highly erodible cropland, and has acted
in good faith and without an intent to violate section
1211; or
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(ii) the violation—
(I) is technical and minor in nature; and
(IT) has a minimal effect on the erosion con-
trol purposes of the conservation plan applicable
to the land on which the violation has occurred.
(B) REDUCTION.—If this paragraph applies under sub-
paragraph (A), the Secretary shall, in lieu of applying the
ineligibility provisions of section 1211, reduce program
benefits described in section 1211 that the producer would
otherwise be eligible to receive in a crop year by an
amount commensurate with the seriousness of the viola-
tion, as determined by the Secretary.

(5) SUBSEQUENT CROP YEARS.—Any person whose benefits
are reduced for any crop year under this subsection shall con-
tinue to be eligible for all of the benefits described in section
1211 for any subsequent crop year if, prior to the beginning of
the subsequent crop year, the Secretary determines that the
person is actively applying a conservation plan according to the
schedule specified in the plan.

(g) The Secretary, in providing assistance to an individual in
the preparation or revision of a conservation plan under this sec-
tion, shall provide such individual with information—

(1) concerning cost effective and applicable erosion control
measures that may be available to such individual to meet the
requirements of this section; and

(2) concerning crop flexibility, base adjustment, and con-
servation assistance options that may be available to such indi-
vidual to meet the requirements of this section, including the
provisions of titles X, XII, and XIII of the Food, Agriculture,
Conservation, and Trade Act of 1990 (or the amendments made
by such titles).

(h) Section 1211 shall not apply to the noncommercial produc-
tion of agricultural commodities on a farm if such production is
limited to two acres or less and if the Secretary determines that
such production is not intended to circumvent the conservation re-
quirements otherwise applicable to lands under this subtitle.

SEC. 1213. [16 U.S.C. 3812a] DEVELOPMENT AND IMPLEMENTATION OF
CONSERVATION PLANS AND CONSERVATION SYSTEMS.

(a) TECHNICAL REQUIREMENTS.—In connection with the stand-
ards and guidelines contained in Natural Resources Conservation
Service field office technical guides applicable to the development
and use of conservation measures and management practices as
part of a conservation system, the Secretary shall ensure that the
standards and guidelines permit a person to use a conservation
system that—

(1) is technically and economically feasible;

(2) is based on local resource conditions and available con-
servation technology;

(3) is cost-effective; and

(4) does not cause undue economic hardship on the person
applying the conservation system under the person’s conserva-
tion plan.

(b) MEASUREMENT OF EROSION REDUCTION.—For the purpose
of determining whether there is a substantial reduction in soil ero-
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sion on a field containing highly erodible cropland, the measure-
ment of erosion reduction achieved by the application of a conserva-
tion system under a person’s conservation plan shall be based on
the estimated annual level of erosion at the time of the measure-
ment compared to the estimated annual level of erosion that ex-
isted before the implementation of the conservation measures and
management practices provided for in the conservation system.

(c) RESIDUE MEASUREMENT.—

(1) RESPONSIBILITIES OF THE SECRETARY.—For the purpose
of measuring the level of residue on a field, the Secretary
shall—

(A) take into account any residue incorporated into the
top 2 inches of soil, as well as the growing crop, in the
measurement;

(B) provide technical guidelines for acceptable residue
measurement methods;

(C) provide a certification system for third parties to
perform residue measurements; and

(D) provide for the acceptance and use of information
and data voluntarily provided by the producer regarding
the field.

(2) ACCEPTANCE OF PRODUCER MEASUREMENTS.—Annual
residue measurements supplied by a producer (including meas-
urements performed by a certified third party) shall be used by
the Secretary if the Secretary determines that the measure-
ments indicate that the residue level for the field meets the
level required under the conservation plan.

(d) CERTIFICATION OF COMPLIANCE.—

(1) IN GENERAL.—For the purpose of determining the eligi-
bility of a person for program benefits specified in section 1211
at the time application is made for the benefits, the Secretary
shall permit the person to certify that the person is complying
with the person’s conservation plan.

(2) STATUS REVIEWS.—If a person makes a certification
under paragraph (1), the Secretary shall not be required to
carry out a review of the status of compliance of the person
with the conservation plan under which the conservation sys-
tem is being applied.

(3) REVISIONS AND MODIFICATIONS.—The Secretary shall
permit a person who makes a certification under paragraph (1)
with respect to a conservation plan to revise the conservation
plan in any manner, if the same level of conservation treat-
ment provided for by the conservation system under the per-
son’s conservation plan is maintained. The Secretary may not
revise the person’s conservation plan without the concurrence
of the person.

(e) TECHNICAL ASSISTANCE.—The Secretary shall, using avail-
able resources and consistent with the Secretary’s other conserva-
tion responsibilities and objectives, provide technical assistance to
a person throughout the development, revision, and application of
the conservation plan and any conservation system of the person.
At the request of the person, the Secretary may provide technical
assistance regarding conservation measures and management prac-
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tices for other lands of the person that do not contain highly erod-
ible cropland.

(f) ENCOURAGEMENT OF ON-FARM RESEARCH.—To encourage
on-farm conservation research, the Secretary may allow a person to
include in the person’s conservation plan or a conservation system
under the plan, on a field trial basis, practices that are not cur-
rently approved but that the Secretary considers have a reasonable
likelihood of success.

SOIL SURVEYS

SEc. 1214. [16 U.S.C. 3813] The Secretary shall, as soon as
is practicable after the date of enactment of this Act, complete soil
surveys on those private lands that do not have a soil survey suit-
able for use in determining the land capability class for purposes
of this subtitle. In carrying out this section, the Secretary shall, in-
sofar as possible, concentrate on those localities where significant
amounts of highly erodible land are being converted to the produc-
tion of agricultural commodities.

SEC. 1215. [16 U.S.C. 3814] NOTICE AND INVESTIGATION OF POSSIBLE
COMPLIANCE DEFICIENCIES.

(a) IN GENERAL.—An employee of the Department of Agri-
culture who observes a possible compliance deficiency or other po-
tential violation of a conservation plan or this subtitle while pro-
viding on-site technical assistance shall provide to the responsible
persons, not later than 45 days after observing the possible viola-
tion, information regarding actions needed to comply with the plan
and this subtitle. The employee shall provide the information in
lieu of reporting the observation as a compliance violation.

(b) CORRECTIVE ACTION.—The responsible persons shall at-
tempt to correct the deficiencies as soon as practicable after receiv-
ing the information.

(¢) REVIEW.—If the corrective action is not fully implemented
not later than 1 year after the responsible persons receive the in-
formation, the Secretary may conduct a review of the status of com-
pliance of the persons with the conservation plan and this subtitle.

Subtitle C—Wetland Conservation

SEC. 1221. [16 U.S.C. 3821] PROGRAM INELIGIBILITY.

(a) PRODUCTION ON CONVERTED WETLAND.—Except as provided
in this subtitle and notwithstanding any other provision of law, any
person who in any crop year produces an agricultural commodity
on converted wetland, as determined by the Secretary, shall be—

(1) in violation of this section; and

(2) ineligible for loans or payments in an amount deter-
mined by the Secretary to be proportionate to the severity of
the violation.

(b) INELIGIBILITY FOR CERTAIN LOANS AND PAYMENTS.—If a
person is determined to have committed a violation under sub-
section (a) during a crop year, the Secretary shall determine which
of, and the amount of, the following loans and payments for which
the person shall be ineligible:

(1) Contract payments under a production flexibility con-

tract, marketing assistance loans, and any type of price sup-
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port or payment made available under the Agricultural Market

Transition Act, the Commodity Credit Corporation Charter Act

(15 U.S.C. 714 et seq.), or any other Act.

(2) A loan made or guaranteed under the Consolidated

Farm and Rural Development Act (7 U.S.C. 1921 et seq.) or

any other provision of law administered by the Consolidated

Farm Service Agency, if the Secretary determines that the pro-

ceeds of the loan will be used for a purpose that will contribute

to conversion of a wetland (other than as provided in this sub-
title) to produce an agricultural commodity.
(3) During the crop year:

(A) A payment made pursuant to a contract entered
into under the environmental quality incentives program
under chapter 4 of subtitle D.

(B) A payment under any other provision of subtitle D.

(C) A payment under section 401 or 402 of the Agricul-
tural Credit Act of 1978 (16 U.S.C. 2201 and 2202).

(D) A payment, loan, or other assistance under section
3 or 8 of the Watershed Protection and Flood Prevention
Act (16 U.S.C. 1003 and 1006a).

(c) WETLAND CONVERSION.—Except as provided in section 1222
and notwithstanding any other provision of law, any person who in
any crop year beginning after November 28, 1990, converts a wet-
land by draining, dredging, filling, leveling, or any other means for
the purpose, or to have the effect, of making the production of an
agricultural commodity possible on such converted wetland shall be
ineligible for those payments, loans, or programs specified in sub-
section (b) for that crop year and all subsequent crop years.

(d) PrRiOR LoaNs.—This section shall not apply to a loan de-
scribed in subsection (b) made before December 23, 1985.

(e) WETLAND.—The Secretary shall have, and shall not dele-
gate to any private person or entity, authority to determine wheth-
er a person has complied with this subtitle.

SEC. 1222, [16 U.S.C. 3822] DELINEATION OF WETLANDS; EXEMPTIONS.
(a) DELINEATION BY THE SECRETARY.—

(1) IN GENERAL.—Subject to subsection (b) and paragraph
(6), the Secretary shall delineate, determine, and certify all
wetlands located on subject land on a farm.

(2) WETLAND DELINEATION MAPS.—The Secretary shall de-
lineate wetlands on wetland delineation maps. On the request
of a person, the Secretary shall make a reasonable effort to
make an on-site wetland determination prior to delineation.

(3) CERTIFICATION.—On providing notice to affected per-
sons, the Secretary shall—

(A) certify whether a map is sufficient for the purpose
of making a determination of ineligibility for program ben-
efits under section 1221; and

(B) provide an opportunity to appeal the certification
prior to the certification becoming final.

(4) DURATION OF CERTIFICATION.—A final -certification
made under paragraph (3) shall remain valid and in effect as
long as the area is devoted to an agricultural use or until such
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time as the person affected by the certification requests review
of the certification by the Secretary.

(5) REVIEW OF MAPPING ON APPEAL.—In the case of an ap-
peal of the Secretary’s certification, the Secretary shall review
and certify the accuracy of the mapping of all land subject to
the appeal to ensure that the subject land has been accurately
delineated. Prior to rendering a decision on the appeal, the
Secretary shall conduct an on-site inspection of the subject
land on a farm.

(6) RELIANCE ON PRIOR CERTIFIED DELINEATION.—No per-
son shall be adversely affected because of having taken an ac-
tion based on a previous certified wetland delineation by the
Secretary. The delineation shall not be subject to a subsequent
wetland certification or delineation by the Secretary, unless re-
quested by the person under paragraph (4).

(b) EXEMPTIONS.—No person shall become ineligible under sec-

tion 1221 for program loans or payments under the following cir-
cumstances:

(1) As the result of the production of an agricultural com-
modity on the following lands:

(A) A converted wetland if the conversion of the wet-
land was commenced before December 23, 1985.

(B) Land that is a nontidal drainage or irrigation ditch
excavated in upland.

(C) A wet area created by a water delivery system, ir-
rigation, irrigation system, or application of water for irri-
gation.

(D) A wetland on which the owner or operator of a
farm or ranch uses normal cropping or ranching practices
to produce an agricultural commodity in a manner that is
consistent for the area where the production is possible as
a result of a natural condition, such as drought, and is
without action by the producer that destroys a natural
wetland characteristic.

(E) Land that is an artificial lake or pond created by
excavating or diking land (that is not a wetland) to collect
and retain water and that is used primarily for livestock
watering, fish production, irrigation, wildlife, fire control,
flood control, cranberry growing, or rice production, or as
a settling pond.

(F) A wetland that is temporarily or incidentally cre-
ated as a result of adjacent development activity.

(G) A converted wetland if the original conversion of
the wetland was commenced before December 23, 1985,
and the Secretary determines the wetland characteristics
returned after that date as a result of—

(i) the lack of maintenance of drainage, dikes, lev-
ees, or similar structures;

(i1) a lack of management of the lands containing
the wetland; or

(ii1) circumstances beyond the control of the per-
son.

(H) A converted wetland, if—
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(1) the converted wetland was determined by the
Natural Resources Conservation Service to have been
manipulated for the production of an agricultural com-
modity or forage prior to December 23, 1985, and was
returned to wetland conditions through a voluntary
restoration, enhancement, or creation action subse-
quent to that determination;

(i) technical determinations regarding the prior
site conditions and the restoration, enhancement, or
creation action have been adequately documented by
the Natural Resources Conservation Service;

(iii) the proposed conversion action is approved by
the Natural Resources Conservation Service prior to
implementation; and

(iv) the extent of the proposed conversion is lim-
ited so that the conditions will be at least equivalent
to the wetland functions and values that existed prior
to implementation of the voluntary wetland restora-
tion, enhancement, or creation action.

(2) For the conversion of the following:

(A) An artificial lake or pond created by excavating or
diking land that is not a wetland to collect and retain
water and that is used primarily for livestock watering,
fish production, irrigation, wildlife, fire control, flood con-
1;1"01:i cranberry growing, rice production, or as a settling
pond.

(B) A wetland that is temporarily or incidentally cre-
ated as a result of adjacent development activity.

(C) A wetland on which the owner or operator of a
farm or ranch uses normal cropping or ranching practices
to produce an agricultural commodity in a manner that is
consistent for the area where the production is possible as
a result of a natural condition, such as drought, and is
without action by the producer that destroys a natural
wetland characteristic.

(D) A wetland previously identified as a converted
wetland (if the original conversion of the wetland was com-
menced before December 23, 1985), but that the Secretary
determines returned to wetland status after that date as
a result of—

(1) the lack of maintenance of drainage, dikes, lev-
ees, or similar structures;

(i1) a lack of management of the lands containing
the wetland; or

(iii) circumstances beyond the control of the per-
son.

(E) A wetland, if—

(1) the wetland was determined by the Natural Re-
sources Conservation Service to have been manipu-
lated for the production of an agricultural commodity
or forage prior to December 23, 1985, and was re-
turned to wetland conditions through a voluntary res-
toration, enhancement, or creation action subsequent
to that determination;
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(ii) technical determinations regarding the prior
site conditions and the restoration, enhancement, or
creation action have been adequately documented by
the Natural Resources Conservation Service;

(iii) the proposed conversion action is approved by
the Natural Resources Conservation Service prior to
implementation; and

(iv) the extent of the proposed conversion is lim-
ited so that the conditions will be at least equivalent
to the wetland functions and values that existed prior
to implementation of the voluntary wetland restora-
tion, enhancement, or creation action.

(c) ON-SITE INSPECTION REQUIREMENT.—No program loans,
payments, or benefits shall be withheld from a person under this
subtitle unless the Secretary has conducted an on-site visit of the
subject land.

(d) IDENTIFICATION OF MINIMAL EFFECT EXEMPTIONS.—For
purposes of applying the minimal effect exemption under sub-
section (f)(1), the Secretary shall identify by regulation categorical
minimal effect exemptions on a regional basis to assist persons in
avoiding a violation of the ineligibility provisions of section 1221.
The Secretary shall ensure that employees of the Department of
Agriculture who administer this subtitle receive appropriate train-
ing to properly apply the minimal effect exemptions determined by
the Secretary.

(e) NONWETLANDS.—The Secretary shall exempt from the ineli-
gibility provisions of section 1221 any action by a person upon
lands in any case in which the Secretary determines that any one
of the following does not apply with respect to such lands:

(1) Such lands have a predominance of hydric soils.
(2) Such lands are inundated or saturated by surface or
groundwater at a frequency and duration sufficient to support

a prevalence of hydrophytic vegetation typically adapted for

life in saturated soil conditions.

(8) Such lands, under normal circumstances, support a
prevalence of such vegetation.

(f) MINIMAL EFFECT; MITIGATION.—The Secretary shall exempt
a person from the ineligibility provisions of section 1221 for any ac-
tion associated with the production of an agricultural commodity on
a converted wetland, or the conversion of a wetland, if 1 or more
of the following conditions apply, as determined by the Secretary:

(1) The action, individually and in connection with all
other similar actions authorized by the Secretary in the area,
will have a minimal effect on the functional hydrological and
biological value of the wetlands in the area, including the value
to waterfowl and wildlife.

(2) The wetland and the wetland values, acreage, and func-

tions are mitigated by the person through the restoration of a

converted wetland, the enhancement of an existing wetland, or

the creation of a new wetland, and the restoration, enhance-

ment, or creation is—

(A) in accordance with a wetland conservation plan;
(B) in advance of, or concurrent with, the action;
(C) not at the expense of the Federal Government;
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(D) in the case of enhancement or restoration of wet-
lands, on not greater than a 1-for-1 acreage basis unless
more acreage is needed to provide equivalent functions and
values that will be lost as a result of the wetland conver-
sion to be mitigated;

(E) in the case of creation of wetlands, on greater than
a 1-for-1 acreage basis if more acreage is needed to provide
equivalent functions and values that will be lost as a re-
sult of the wetland conversion that is mitigated;

(F) on lands in the same general area of the local wa-
tershed as the converted wetland; and

(G) with respect to the restored, enhanced, or created
wetland, made subject to an easement that—

(i) is recorded on public land records;

(ii) remains in force for as long as the converted
wetland for which the restoration, enhancement, or
creation to be mitigated remains in agricultural use or
is not returned to its original wetland classification
with equivalent functions and values; and

(ii1) prohibits making alterations to the restored,
enhanced, or created wetland that lower the wetland’s
functions and values.

(3) The wetland was converted after December 23, 1985,
but before November 28, 1990, and the wetland values, acre-
age, and functions are mitigated by the producer through the
requirements of subparagraphs (A), (B), (C), (D), (F), and (G)
of paragraph (2).

(4) The action was authorized by a permit issued under
section 404 of the Federal Water Pollution Control Act (33
U.S.C. 1344) and the wetland values, acreage, and functions of
the converted wetland were adequately mitigated for the pur-
poses of this subtitle.

(g) MITIGATION APPEALS.—A person !222-1 ghall be afforded the
right to appeal, under section 1243, the imposition of a mitigation
agreement requiring greater than one-to-one acreage mitigation to
which the person 1222-1 is subject.

(h) Goop FAITH EXEMPTION.—

(1) EXEMPTION DESCRIBED.—The Secretary may waive a
person’s ineligibility under section 1221 for program loans,
payments, and benefits as the result of the conversion of a wet-
land subsequent to November 28, 1990, or the production of an
agricultural commodity on a converted wetland, if the Sec-
retary determines that the person has acted in good faith and
without intent to violate this subtitle.

(2) ELIGIBLE REVIEWERS.—A determination of the Sec-
retary, or a designee of the Secretary, under paragraph (1)
shall be reviewed by the applicable—

(A) State Executive Director, with the technical con-
currence of the State Conservationist; or

(B) district director, with the technical concurrence of
the area conservationist.

(3) PERIOD FOR COMPLIANCE.—The Secretary shall provide
a person who the Secretary determines has acted in good faith
and without intent to violate this subtitle with a reasonable
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period, but not to exceed 1 year, during which to implement

the measures and practices necessary to be considered to be ac-

tively restoring the subject wetland.

(i) RESTORATION.—Any person who is determined to be ineli-
gible for program benefits under section 1221 for any crop year
shall not be ineligible for such program benefits under such section
for any subsequent crop year if, prior to the beginning of such sub-
sequent crop year, the person has fully restored the characteristics
of the converted wetland to its prior wetland state or has otherwise
mitigated for the loss of wetland values, as determined by the Sec-
retary, through the restoration, enhancement, or creation of wet-
land values in the same general area of the local watershed as the
converted wetland.

(j) DETERMINATIONS; RESTORATION AND MITIGATION PLANS;
MONITORING ACTIVITIES.—Technical determinations, the develop-
ment of restoration and mitigation plans, and monitoring activities
under this section shall be made by the National 1222-2 Resources
Conservation Service.

(k) MITIGATION BANKING PROGRAM.—Using authorities avail-
able to the Secretary, the Secretary may operate a pilot program
for mitigation banking of wetlands to assist persons to increase the
efficiency of agricultural operations while protecting wetland func-
tions and values. Subsection (f)(2)(C) shall not apply to this sub-
section.

SEC. 1223. [16 U.S.C. 3823] AFFILIATED PERSONS.

If a person is affected by a reduction in benefits under section
1221 and the affected person is affiliated with other persons for the
purpose of receiving the benefits, the benefits of each affiliated per-
son shall be reduced under section 1221 in proportion to the inter-
est held by the affiliated person.

SEC. 1224. [16 U.S.C. 3824] FAIRNESS OF COMPLIANCE.

If the actions of an unrelated person or public entity, outside
the control of, and without the prior approval of, the landowner or
tenant result in a change in the characteristics of cropland that
would cause the land to be determined to be a wetland, the affected
larlld shall not be considered to be wetland for purposes of this sub-
title.

Subtitle D—Agricultural Resources Conservation Program

CHAPTER 1—COMPREHENSIVE CONSERVATION
ENHANCEMENT PROGRAM

Subchapter A—General Provisions

SEC. 1230. [16 U.S.C. 3830] COMPREHENSIVE CONSERVATION EN-
HANCEMENT PROGRAM.

(a) ESTABLISHMENT.—

(1) IN GENERAL.—During the 1996 through 2002 1230-1 cal-
endar years, the Secretary shall establish a comprehensive
conservation enhancement program (referred to in this section
as “CCEP”) to be implemented through contracts and the ac-

1222-2 S0 in original. Probably should be “Natural”.
1230-1 S0 in original. Probably should be “2002 through 2007”.
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quisition of easements to assist owners and operators of farms
and ranches to conserve and enhance soil, water, and related
natural resources, including grazing land, wetland, and wildlife
habitat.

(2) MEANS.—The Secretary shall carry out the CCEP by—

(A) providing for the long-term protection of environ-
mentally sensitive land; and
(B) providing technical and financial assistance to
farmers and ranchers to—
(i) improve the management and operation of the
farms and ranches; and
(i1) reconcile productivity and profitability with
protection and enhancement of the environment.

(3) PROGRAMS.—The CCEP shall consist of—

(A) the conservation reserve program established

under subchapter B;

(B) the wetlands reserve program established under
subchapter C; and
(C) the environmental quality incentives program es-
tablished under chapter 4.
(b) ADMINISTRATION.—

(1) IN GENERAL.—In carrying out the CCEP, the Secretary
shall enter into contracts with owners and operators and ac-
quire interests in land through easements from owners, as pro-
vided in this chapter and chapter 4.

(2) PRIOR ENROLLMENTS.—Acreage enrolled in the con-
servation reserve or wetlands reserve program prior to the
date of enactment of this paragraph shall be considered to be
placed into the CCEP.

[SEC. 1230A. [16 U.S.C. 3830a] GOOD FAITH RELIANCE. 1230A-1]

Subchapter B—Conservation Reserve

SEC. 1231. [16 U.S.C. 38311 CONSERVATION RESERVE.

(a) IN GENERAL.—Through the 2012 fiscal year, the Secretary
shall formulate and carry out a conservation reserve program
under which land is enrolled through the use of contracts to assist
owners and operators of land specified in subsection (b) to conserve
and improve the soil, water, and wildlife resources of such land and
to address issues raised by State, regional, and national conserva-
tion initiatives.

(b) ELIGIBLE LAND.—The Secretary may include in the pro-
gram established under this subchapter—

(1) highly erodible cropland that—

(A)@() if permitted to remain untreated could substan-
tially reduce the agricultural production capability for fu-
ture generations; or

(i) cannot be farmed in accordance with a plan that
complies with the requirements of subtitle B; and

(B) the Secretary determines had a cropping history or
was considered to be planted for 4 of the 6 years preceding

1230A-1 Sec. 2006(c) of the Farm Security and Rural Investment Act of 2002 (P.L. 107-171; 116
Stat. 237; May 13, 2002) repealed former sec. 1230A (related to good faith reliance).
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the date of enactment of the Food, Conservation, and En-

ergy Act of 2008 (except for land enrolled in the conserva-

tion reserve program as of that date);

(2) marginal pasture land converted to wetland or estab-
lished as wildlife habitat prior to November 28, 1990;

(3) marginal pasture land to be devoted to appropriate
vegetation, including trees, in or near riparian areas, or de-
voted to similar water quality purposes (including marginal
pastureland converted to wetland or established as wildlife
habitat);

(4) cropland that is otherwise ineligible if the Secretary de-
termines that—

(A) if permitted to remain in agricultural production,
the land would—

(i) contribute to the degradation of soil, water, or
air quality; or

(i) pose an on-site or off-site environmental threat
to soil, water, or air quality;

(B) the land is a—

(i) newly-created, permanent grass sod waterway;
or

(il) a contour grass sod strip established and
maintained as part of an approved conservation plan;

(C) the land will be devoted to newly established living
snow fences, permanent wildlife habitat, windbreaks,
shelterbelts, or filterstrips devoted to trees or shrubs;

(D) the land poses an off-farm environmental threat,
or a threat of continued degradation of productivity due to
soil salinity, if permitted to remain in production; or

(E) enrollment of the land would facilitate a net sav-
ings in groundwater or surface water resources of the agri-
cultural operation of the producer; or
(5) the portion of land in a field not enrolled in the con-

servation reserve in a case in which more than 50 percent of

the land in the field is enrolled as a buffer, if—

(A) the land is enrolled as part of the buffer; and

(B) the remainder of the field is—

(1) infeasible to farm; and
(i1) enrolled at regular rental rates.

(¢) PLANTING STATUS OF CERTAIN LAND.—For purposes of de-
termining the eligibility of land to be placed in the conservation re-
serve established under this subchapter, land shall be considered
to be planted to an agricultural commodity during a crop year if—

(1) during the crop year, the land was devoted to a con-
serving use; or

(2)(A) during the crop year or during any of the 2 years
preceding the crop year, the land was enrolled in the water
bank program; and

(B) the contract of the owner or operator of the cropland
expired or will expire in calendar year 2000, 2001, or 2002.

(d) MaxiMmuM ENROLLMENT.—The Secretary may maintain up
to 39,200,000 acres in the conservation reserve at any 1 time dur-
ing the 2002 through 2009 fiscal years (including contracts ex-
tended by the Secretary pursuant to section 1437(c) of the Food,
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Agriculture, Conservation, and Trade Act of 1990 (16 U.S.C. 3831
note; Public Law 101-624)). During fiscal years 2010, 2011, 2012,
and 2013, the Secretary may maintain up to 32,000,000 acres in
the conservation reserve at any 1 time.

(e) DURATION OF CONTRACT.—

(1) IN GENERAL.—For the purpose of carrying out this sub-
chapter, the Secretary shall enter into contracts of not less
than 10, nor more than 15, years.

(2) CERTAIN LAND.—

(A) IN GENERAL.—In the case of land devoted to hard-
wood trees, shelterbelts, windbreaks, or wildlife corridors
under a contract entered into under this subchapter after
October 1, 1990, and land devoted to such uses under con-
tracts modified under section 1235A, the owner or operator
of the land may, within the limitations prescribed under
this section, specify the duration of the contract.

(B) HARDWOOD TREES.—In the case of land that is de-
voted to hardwood trees under a contract entered into
under this subchapter prior to October 1, 1990, the Sec-
retary may extend the contract for a term of not to exceed
5 years, as agreed to by the owner or operator of such land
and the Secretary.

(3) 1-YEAR EXTENSION.—In the case of a contract described
in paragraph (1) the term of which expires during calendar
year 2002, an owner or operator of land enrolled under the con-
tract may extend the contract for 1 additional year.

(f) CONSERVATION PRIORITY AREAS.—

(1) DESIGNATION.—On application by the appropriate State
agency, the Secretary shall designate watershed areas of the
Chesapeake Bay Region, the Great Lakes Region, the Long Is-
land Sound Region, and other areas of special environmental
sensitivity as conservation priority areas.

(2) ELIGIBLE WATERSHEDS.—Watersheds eligible for des-
ignation under this subsection shall include areas with actual
and significant adverse water quality or habitat impacts re-
lated to agricultural production activities.

(3) EXPIRATION.—Conservation priority area designation
under this subsection shall expire after 5 years, subject to re-
designation, except that the Secretary may withdraw a water-
shed’s designation—

(A) on application by the appropriate State agency; or

(B) in the case of an area covered by this subsection,
if the Secretary finds that the area no longer contains ac-
tual and significant adverse water quality or habitat im-
pacts related to agricultural production activities.

(4) DUTY OF SECRETARY.—In carrying out this subsection,
the Secretary shall attempt to maximize water quality and
habitat benefits in the watersheds described in paragraph (1)
by promoting a significant level of enrollment of land within
the watersheds in the program under this subchapter by what-
ever means the Secretary determines are appropriate and con-
sistent with the purposes of this subchapter.

(g) MULTI-YEAR GRASSES AND LEGUMES.—
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(1) IN GENERAL.—For purposes of this subchapter, alfalfa
and other multi-year grasses and legumes in a rotation prac-
tice, approved by the Secretary, shall be considered agricul-
tural commodities.

(2) CROPPING HISTORY.—Alfalfa, when grown as part of a
rotation practice, as determined by the Secretary, is an agricul-
tural commodity subject to the cropping history criteria under
subsection (b)(1)(B) for the purpose of determining whether
highly erodible cropland has been planted or considered plant-
ed for 4 of the 6 years referred to in such subsection.

(h) ELIGIBILITY FOR CONSIDERATION.—On the expiration of a
contract entered into under this subchapter, the land subject to the
contract shall be eligible to be considered for reenrollment in the
conservation reserve.

(i) BALANCE OF NATURAL RESOURCE PURPOSES.—In deter-
mining the acceptability of contract offers under this subchapter,
the Secretary shall ensure, to the maximum extent practicable, an
equitable balance among the conservation purposes of soil erosion,
water quality, and wildlife habitat.

SEC. 1231A. [16 U.S.C. 3831a] EMERGENCY FORESTRY CONSERVATION
RESERVE PROGRAM. 1231A-1

(a) DEFINITIONS.—In this section:

(1) MERCHANTABLE TIMBER.—The term “merchantable
timber” means timber on private nonindustrial forest land
on which the average tree has a trunk diameter of at least
6 inches measured at a point no less than 4.5 feet above
the ground.

(2) PRIVATE NONINDUSTRIAL FOREST LAND.—The term
“private nonindustrial forest land” includes State school
trust land.

(b) PROGRAM.—The Secretary shall carry out an emergency
pilot program in States that the Secretary determines have
suffered damage to merchantable timber in counties affected
by hurricanes during the 2005 calendar year.

(c) ELIGIBLE ACREAGE.—

(1) IN GENERAL.—Subject to paragraph (2) and the
availability of funds under paragraph (7), an owner or op-
erator may enroll private nonindustrial forest land in the
conservation reserve under this section.

(2) DETERMINATION OF DAMAGES.—Eligibility for en-
rollment shall be limited to owners and operators of pri-
vate nonindustrial forest land that have experienced a loss
of 35 percent or more of merchantable timber in a county
affected by hurricanes during the 2005 calendar year.

(3) EXEMPTIONS.—Acreage enrolled in the conservation
reserve under this section shall not count toward—

(A) county acreage limitations described in section

1243(b); or

1231A-1 Sec. 2106(b) of the Food, Conservation, and Energy Act of 2008 (P.L. 110-246; 122 Stat.
1760) redesignated the previous subsection (k) of section 1231 as a new section 1231A and re-
designated the paragraphs in that subsection as subsections, the subparagraphs as paragraphs,
the clauses as subparagraphs, and the subclauses as clauses. However, there were no instruc-
tions to indent the new levels appropriately. Section 1231A should probably be amended to in-
dent each level appropriately.
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(B) the maximum enrollment described in section
1231(d).

(4) DUTIES OF OWNERS AND OPERATORS.—As a condi-
tion of entering into a contract under this section, during
the term of the contract, the owner or operator of private
nonindustrial forest land shall agree—

(A) to restore the land, through site preparation
and planting of similar species as existing prior to
hurricane damages or to the maximum extent prac-
ticable with other native species, as determined by the
Secretary; and

(B) to establish temporary vegetative cover the
purpose of which is to prevent soil erosion on the eligi-
ble acreage, as determined by the Secretary.

(5) DUTIES OF THE SECRETARY.—

(A) IN GENERAL.—In return for a contract entered
into by an owner or operator of private nonindustrial
forest land under this section, the Secretary shall pro-
vide, at the option of the landowner—

(i) notwithstanding the limitation in section

1234(f)(1), a lump sum payment; or

(ii) annual rental payments.

(B) CALCULATION OF LUMP SUM PAYMENT.—The
lump sum payment described in subparagraph (A)(i)
shall be calculated using a net present value formula,
as determined by the Secretary, based on the total
amount a producer would receive over the duration of
the contract.

(C) CALCULATION OF ANNUAL RENTAL PAYMENTS.—
The annual rental payment described in subparagraph
(A)(i1) shall be equal to the average rental rate for con-
servation reserve contracts in the county in which the
land is located.

(D) ROLLING SIGNUP.—The Secretary shall offer a
rolling signup for contracts under this section.

(E) DURATION OF CONTRACTS.—A contract entered
into under this section shall have a term of 10 years.
(6) BALANCE OF NATURAL RESOURCES.—In determining

the acceptability of contract offers under this section, the
Secretary shall consider an equitable balance among the
purposes of soil erosion prevention, water quality improve-
ment, wildlife habitat restoration, and mitigation of eco-
nomic loss.

(7) FUNDING.—The Secretary shall use $504,100,000,
to remain available until expended, of funds of the Com-
modity Credit Corporation to carry out this section.

(8) DETERMINATIONS BY SECRETARY.—A determination
made by the Secretary under this section shall be final and
conclusive.

(9) REGULATIONS.—

(A) IN GENERAL.—Not later than 90 days after the
date of enactment of this Act, the Secretary shall pro-
mulgate such regulations as are necessary to imple-
ment this section.
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(B) PROCEDURE.—The promulgation of regulations
and administration of this section shall be made with-
out regard to—

(i) the notice and comment provisions of sec-
tion 553 of title 5, United States Code;
(ii) the Statement of Policy of the Secretary of

Agriculture effective July 24, 1971 (36 Fed. Reg.

13804), relating to notices of proposed rulemaking

and public participation in rulemaking; and

(iii) chapter 35 of title 44, United States Code

(commonly known as the “Paperwork Reduction

Act”).

(C) CONGRESSIONAL REVIEW OF AGENCY RULE-
MAKING.—In carrying out this section, the Secretary
shall use the authority provided under section 808 of
title 5, United States Code.

SEC. 1231B. [16 U.S.C. 3831b] PILOT PROGRAM FOR ENROLLMENT OF
WETLAND AND BUFFER ACREAGE IN CONSERVATION RE-
SERVE.

(a) PROGRAM REQUIRED.—

(1) IN GENERAL.—During the 2008 through 2012 fiscal
years, the Secretary shall carry out a program in each State
under which the Secretary shall enroll eligible acreage de-
scribed in subsection (b).

(2) PARTICIPATION AMONG STATES.—The Secretary shall en-
sure, to the maximum extent practicable, that owners and op-
erators in each State have an equitable opportunity to partici-
pate in the program established under this section.

(b) ELIGIBLE ACREAGE.—

(1) WETLAND AND RELATED LAND.—Subject to subsections
(c) and (d), an owner or operator may enroll in the conserva-
tion reserve, pursuant to the program established under this
section, land—

(A) that is wetland (including a converted wetland de-
scribed in section 1222(b)(1)(A)) that had a cropping his-
tory during at least 3 of the immediately preceding 10 crop
years;

(B) on which a constructed wetland is to be developed
that will receive flow from a row crop agriculture drainage
system and is designed to provide nitrogen removal in ad-
dition to other wetland functions;

(C) that was devoted to commercial pond-raised aqua-
culture in any year during the period of calendar years
2002 through 2007; or

(D) that, after January 1, 1990, and before December
31, 2002, was—

(i) cropped during at least 3 of 10 crop years; and

(i) subject to the natural overflow of a prairie
wetland.

(2) BUFFER ACREAGE.—Subject to subsections (c) and (d),
an owner or operator may enroll in the conservation reserve,
pursuant to the program established under this section, buffer
acreage that—
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(A) with respect to land described in subparagraph
(A), (B), or (C) of paragraph (1)—

(1) is contiguous to such land 1231B-1

(i1) is used to protect such land; and

(iii) is of such width as the Secretary determines
is necessary to protect such land, taking into consider-
ation and accommodating the farming practices (in-
cluding the straightening of boundaries to accommo-
date machinery) used with respect to the cropland
that surrounds such land; and

(B) with respect to land described in subparagraph (D)
of paragraph (1), enhances a wildlife benefit to the extent
practicable in terms of upland to wetland ratios, as deter-
mined by the Secretary.

(c) PROGRAM LIMITATIONS.—

(1) ACREAGE LIMITATION.—The Secretary may enroll in the
conservation reserve, pursuant to the program established
under this section, not more than—

(A) 100,000 acres in any State; and

(B) a total of 1,000,000 acres.

(2) RELATIONSHIP TO MAXIMUM ENROLLMENT.—Subject to
paragraph (3), any acreage enrolled in the conservation reserve
under this section shall be considered acres maintained in the
conservation reserve.

(3) RELATIONSHIP TO OTHER ENROLLED ACREAGE.—Acreage
enrolled in the conservation reserve under this section shall
not affect for any fiscal year the quantity of—

(A) acreage enrolled to establish conservation buffers
as part of the program announced on March 24, 1998 (63
Fed. Reg. 14109); or

(B) acreage enrolled into the conservation reserve en-
hancement program announced on May 27, 1998 (63 Fed.
Reg. 28965).

(4) REVIEW; POTENTIAL INCREASE IN ENROLLMENT ACRE-
AGE.—The Secretary shall conduct a review of the program es-
tablished under this section with respect to each State that has
enrolled land in the conservation reserve pursuant to the pro-
gram. As a result of the review, the Secretary may increase the
number of acres that may be enrolled in a State under the pro-
gram to not more than 200,000 acres, notwithstanding para-
graph (1)(A).

(d) OWNER OR OPERATOR ENROLLMENT LIMITATIONS.—

(1) WETLAND AND RELATED LAND.—

(A) WETLANDS AND CONSTRUCTED WETLANDS.—The
maximum size of any land described in subparagraph (A)
or (B) of subsection (b)(1) that an owner or operator may
enroll in the conservation reserve, pursuant to the pro-
gram established under this section, shall be 40 contiguous
acres.

(B) FLOODED FARMLAND.—The maximum size of any
land described in subparagraph (D) of subsection (b)(1)
that an owner or operator may enroll in the conservation

1231B-1 S0 as in original. Should probably add a semicolon to the end.
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reserve, pursuant to the program established under this

section, shall be 20 contiguous acres.

(C) CovERAGE.—AIll acres described in subparagraph

(A) or (B), including acres that are ineligible for payment,

shall be covered by the conservation contract.

(2) BUFFER ACREAGE.—The maximum size of any buffer
acreage described in subsection (b)(2) that an owner or oper-
ator may enroll in the conservation reserve under this section
shall be determined by the Secretary in consultation with the
State Technical Committee.

(3) TrAcTs.—Except for land described in subsection
(b)(1)(C) and buffer acreage related to such land, the maximum
size of any eligible acreage described in subsection (b)(1) in a
tract of an owner or operator enrolled in the conservation re-
serve under this section shall be 40 acres.

(e) DUTIES OF OWNERS AND OPERATORS.—During the term of a
contract entered into under the program established under this sec-
tion, an owner or operator shall agree—

(1) to restore the hydrology of the wetland within the eligi-
ble acreage to the maximum extent practicable, as determined
by the Secretary;

(2) to establish vegetative cover (which may include emerg-
ing vegetation in water and bottomland hardwoods, cypress,
and other appropriate tree species) on the eligible acreage, as
determined by the Secretary;

(3) to a general prohibition of commercial use of the en-
rolled land; and

(4) to carry out other duties described in section 1232.

(f) DUTIES OF THE SECRETARY.—

(1) IN GENERAL.—Except as provided in paragraphs (2) and
(3), in return for a contract entered into under this section, the
Secretary shall—

(A) make payments to the owner or operator based on
rental rates for cropland; and
(B) provide assistance to the owner or operator in ac-

cordance with sections 1233 and 1234.

(2) CONTRACT OFFERS AND PAYMENTS.—The Secretary shall
use the method of determination described in section
1234(c)(2)(B) to determine the acceptability of contract offers
and the amount of rental payments under this section.

(3) INCENTIVES.—The amounts payable to owners and op-
erators in the form of rental payments under contracts entered
into under this section shall reflect incentives that are pro-
vided to owners and operators to enroll filterstrips in the con-
servation reserve under section 1234.

SEC. 1232. [16 U.S.C. 3832] DUTIES OF OWNERS AND OPERATORS.
(a) IN GENERAL.—Under the terms of a contract entered into
under this subchapter, during the term of the contract, an owner
or operator of a farm or ranch shall agree—
(1) to implement a plan approved by the local conservation
district (or in an area not located within a conservation dis-
trict, a plan approved by the Secretary) for converting eligible
land normally devoted to the production of an agricultural
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commodity on the farm or ranch to a less intensive use (as de-
fined by the Secretary), such as pasture, permanent grass, leg-
umes, forbs, shrubs, or trees, substantially in accordance with
a schedule outlined in the plan;

(2) to place highly erodible cropland subject to the contract
in the conservation reserve established under this subchapter;

(3) not to use the land for agricultural purposes, except as
permitted by the Secretary;

(4) to establish approved vegetative cover (which may in-
clude emerging vegetation in water), water cover for the en-
hancement of wildlife, or, where practicable, maintain existing
cover on the land, except that—

(A) the water cover shall not include ponds for the
purpose of watering livestock, irrigating crops, or raising
fish for commercial purposes; and

(B) the Secretary shall not terminate the contract for
failure to establish approved vegetative or water cover on
the land if—

(i) the failure to plant the cover was due to exces-
sive rainfall or flooding;

(ii) the land subject to the contract that could
practicably be planted to the cover is planted to the
cover; and

(iii) the land on which the owner or operator was
unable to plant the cover is planted to the cover after
the wet conditions that prevented the planting sub-
sides;

(5) to undertake management on the land as needed
throughout the term of the contract to implement the conserva-
tion plan;

(6) on a violation of a term or condition of the contract at
any time the owner or operator has control of the land—

(A) to forfeit all rights to receive rental payments and
cost sharing payments under the contract and to refund to
the Secretary any rental payments and cost sharing pay-
ments received by the owner or operator under the con-
tract, together with interest on the payments as deter-
mined by the Secretary, if the Secretary, after considering
the recommendations of the soil conservation district and
the Natural Resources Conservation Service, determines
that the violation is of such nature as to warrant termi-
nation of the contract; or

(B) to refund to the Secretary, or accept adjustments
to, the rental payments and cost sharing payments pro-
vided to the owner or operator, as the Secretary considers
appropriate, if the Secretary determines that the violation
does not warrant termination of the contract;

(7) on the transfer of the right and interest of the owner
or operator in land subject to the contract—

(A) to forfeit all rights to rental payments and cost
sharing payments under the contract; and

(B) to refund to the United States all rental payments
and cost sharing payments received by the owner or oper-
ator, or accept such payment adjustments or make such re-
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funds as the Secretary considers appropriate and con-

sistent with the objectives of this subchapter;
unless the transferee of the land agrees with the Secretary to
assume all obligations of the contract, except that no refund of
rental payments and cost sharing payments shall be required
if the land is purchased by or for the United States Fish and
Wildlife Service, or the transferee and the Secretary agree to
modifications to the contract, in a case in which the modifica-
tions are consistent with the objectives of the program, as de-
termined by the Secretary;

(8) not to conduct any harvesting or grazing, nor otherwise
make commercial use of the forage, on land that is subject to
the contract, nor adopt any similar practice specified in the
contract by the Secretary as a practice that would tend to de-
feat the purposes of the contract, except that the Secretary
may permit, consistent with the conservation of soil, water
quality, and wildlife habitat (including habitat during nesting
seasons for birds in the area)—

(A) managed harvesting (including the managed har-
vesting of biomass), except that in permitting managed
harvesting, the Secretary, in coordination with the State
technical committee—

(1) shall develop appropriate vegetation manage-
ment requirements; and

(i) shall identify periods during which managed
harvesting may be conducted,;

(B) harvesting and grazing or other commercial use of
the forage on the land that is subject to the contract in re-
sponse to a drought or other emergency;

(C) routine grazing or prescribed grazing for the con-
trol of invasive species, except that in permitting such rou-
tine grazing or prescribed grazing, the Secretary, in coordi-
nation with the State technical committee—

(i) shall develop appropriate vegetation manage-
ment requirements and stocking rates for the land
that are suitable for continued routine grazing; and

(i) shall establish the frequency during which
routine grazing may be conducted, taking into consid-
eration regional differences such as—

(I) climate, soil type, and natural resources;

(IT) the number of years that should be re-
quired between routine grazing activities; and

(ITT) how often during a year in which routine
grazing is permitted that routine grazing should
be allowed to occur; and

(D) the installation of wind turbines, except that in
permitting the installation of wind turbines, the Secretary
shall determine the number and location of wind turbines
that may be installed, taking into account—

(i) the location, size, and other physical character-
istics of the land;

(i) the extent to which the land contains wildlife
and wildlife habitat; and
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(iii) the purposes of the conservation reserve pro-
gram under this subchapter;

(9) not to conduct any planting of trees on land that is sub-
ject to the contract unless the contract specifies that the har-
vesting and commercial sale of trees such as Christmas trees
are prohibited, nor otherwise make commercial use of trees on
land that is subject to the contract unless it is expressly per-
mitted in the contract, nor adopt any similar practice specified
in the contract by the Secretary as a practice that would tend
to defeat the purposes of the contract, except that no contract
shall prohibit activities consistent with customary forestry
practice, such as pruning, thinning, or stand improvement of
trees, on land converted to forestry use;

(10) not to adopt any practice specified by the Secretary in
the contract as a practice that would tend to defeat the pur-
poses of this subchapter; and

(11) to comply with such additional provisions as the Sec-
retary determines are desirable and are included in the con-
tract to carry out this subchapter or to facilitate the practical
administration of this subchapter.

(b) CONSERVATION PLANS.—The plan referred to in subsection
(a)(1)—

(1) shall set forth—

(A) the conservation measures and practices to be car-
ried out by the owner or operator during the term of the
contract; and

(B) the commercial use, if any, to be permitted on the
land during the term; and
(2) may provide for the permanent retirement of any exist-

ing cropland base and allotment history for the land.
(c) FORECLOSURE.—

(1) IN GENERAL.—Notwithstanding any other provision of
law, an owner or operator who is a party to a contract entered
into under this subchapter may not be required to make repay-
ments to the Secretary of amounts received under the contract
if the land that is subject to the contract has been foreclosed
on and the Secretary determines that forgiving the repayments
is appropriate in order to provide fair and equitable treatment.

(2) RESUMPTION OF CONTROL.—

(A) IN GENERAL.—This subsection shall not void the
responsibilities of an owner or operator under the contract
if the owner or operator resumes control over the land that
is subject to the contract within the period specified in the
contract.

(B) CONTRACT.—On the resumption of the control over
the land by the owner or operator, the provisions of the
contract in effect on the date of the foreclosure shall apply.

(d) RENTAL PAYMENT REDUCTION FOR CERTAIN AUTHORIZED
UseEs oF ENROLLED LAND.—In the case of an authorized activity
under subsection (a)(8) on land that is subject to a contract under
this subchapter, the Secretary shall reduce the rental payment oth-
erwise payable under the contract by an amount commensurate
with the economic value of the authorized activity.
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SEC. 1233. [16 U.S.C. 38331 DUTIES OF THE SECRETARY.
In return for a contract entered into by an owner or operator
under section 1232, the Secretary shall—

(1) share the cost of carrying out the conservation meas-
ures and practices set forth in the contract for which the Sec-
retary determines that cost sharing is appropriate and in the
public interest; and

(2) for a period of years not in excess of the term of the
contract, pay an annual rental payment in an amount nec-
essary to compensate for—

(A) the conversion of highly erodible cropland normally
devoted to the production of an agricultural commodity on

a farm or ranch to a less intensive use; and

(B) the retirement of any cropland base and allotment
history that the owner or operator agrees to retire perma-
nently.

SEC. 1234. [16 U.S.C. 3834] PAYMENTS.

(a) TIMING.—The Secretary shall provide payment for obliga-
tions incurred by the Secretary under a contract entered into under
this subchapter—

(1) with respect to any cost-sharing payment obligation in-
curred by the Secretary, as soon as practicable after the obliga-
tion is incurred; and

(2) with respect to any annual rental payment obligation
incurred by the Secretary—

(A) as soon as practicable after October 1 of each cal-
endar year; or

(B) at the option of the Secretary, at any time prior to
such date during the year that the obligation is incurred.

(b) FEDERAL PERCENTAGE OF COST SHARING PAYMENTS.—

(1) IN GENERAL.—In making cost sharing payments to an
owner or operator under a contract entered into under this
subchapter, the Secretary shall pay 50 percent of the cost of es-
tablishing water quality and conservation measures and prac-
tices required under each contract for which the Secretary de-
termines that cost sharing is appropriate and in the public in-
terest.

(2) LIMITATION.—The Secretary shall not make any pay-
ment to an owner or operator under this subchapter to the ex-
tent that the total amount of cost sharing payments provided
to the owner or operator from all sources would exceed 100
percent of the total cost of establishing measures and practices
described in paragraph (1).

(3) TREES, WINDBREAKS, SHELTERBELTS, AND WILDLIFE COR-
RIDORS.—

(A) ApPLICABILITY.—This paragraph applies to—

(i) land devoted to the production of hardwood
trees, windbreaks, shelterbelts, or wildlife corridors
under a contract entered into under this subchapter
after November 28, 1990;

(i1) land converted to such production under sec-
tion 1235A; and

(iii) land on which an owner or operator agrees to
conduct thinning authorized by section 1232(a)(9), if

January 29, 2014 As Amended Through P.L. 113-76, Enacted January 17, 2014



FACOMP\AGMISC\99-198 - FOOD SECURITY ACT OF 1985.XML

59 FOOD SECURITY ACT OF 1985 Sec. 1234

the thinning is necessary to improve the condition of

resources on the land.

(B) PAYMENTS.—

(i) PERCENTAGE.—In making cost share payments
to an owner or operator of land described in subpara-
graph (A), the Secretary shall pay 50 percent of the
reasonable and necessary costs incurred by the owner
or operator for maintaining trees or shrubs, including
the cost of replanting (if the trees or shrubs were lost
due to conditions beyond the control of the owner or
operator) or thinning.

(i1)) DURATION.—The Secretary shall make pay-
ments as described in clause (i) for a period of not less
than 2 years, but not more than 4 years, beginning on
the date of—

(I) the planting of the trees or shrubs; or
(IT) the thinning of existing stands to improve
the condition of resources on the land.

(4) HARDWOOD TREE PLANTING.—The Secretary may permit
owners or operators that contract to devote at least 10 acres
of land to the production of hardwood trees under this sub-
chapter to extend the planting of the trees over a 3-year period
if at least V5 of the trees are planted in each of the first 2
years.

(5) OTHER FEDERAL COST SHARE ASSISTANCE.—An owner or
operator shall not be eligible to receive or retain cost share as-
sistance under this subsection if the owner or operator receives
any other Federal cost share assistance with respect to the
land under any other provision of law.

(c) ANNUAL RENTAL PAYMENTS.—

(1) IN GENERAL.—In determining the amount of annual
rental payments to be paid to owners and operators for con-
verting highly erodible cropland normally devoted to the pro-
duction of an agricultural commodity to less intensive use, the
Secretary may consider, among other things, the amount nec-
essary to encourage owners or operators of highly erodible
cropland to participate in the program established by this sub-
chapter.

(2) METHOD OF DETERMINATION.—The amounts payable to
owners or operators in the form of rental payments under con-
tracts entered into under this subchapter may be determined
through—

(A) the submission of bids for such contracts by own-
ers and operators in such manner as the Secretary may
prescribe; or

(B) such other means as the Secretary determines are
appropriate.

(3) ACCEPTANCE OF CONTRACT OFFERS.—

(A) EVALUATION OF OFFERS.—In determining the ac-
ceptability of contract offers, the Secretary may take into
consideration the extent to which enrollment of the land
that is the subject of the contract offer would improve soil
resources, water quality, or wildlife habitat or provide
other environmental benefits.
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(B) ESTABLISHMENT OF DIFFERENT CRITERIA IN VAR-
IOUS STATES AND REGIONS.—The Secretary may establish
different criteria for determining the acceptability of con-
tract offers in various States and regions of the United
States based on the extent to which water quality or wild-
life habitat may be improved or erosion may be abated.

(C) LocAL PREFERENCE.—In determining the accept-
ability of contract offers for new enrollments, the Secretary
shall accept, to the maximum extent practicable, an offer
from an owner or operator that is a resident of the county
in which the land is located or of a contiguous county if,
as determined by the Secretary, the land would provide at
least equivalent conservation benefits to land under com-
peting offers.

(4) HARDWOOD TREE ACREAGE.—In the case of acreage en-
rolled in the conservation reserve established under this sub-
chapter that is to be devoted to hardwood trees, the Secretary
may consider bids for contracts under this subsection on a con-
tinuous basis.

(5) RENTAL RATES.— 1234-1

(A) ANNUAL ESTIMATES.—The Secretary (acting
through the National Agricultural Statistics Service) shall
conduct an annual survey of per acre estimates of county
average market dryland and irrigated cash rental rates for
cropland and pastureland in all counties or equivalent sub-
divisions within each State that have 20,000 acres or more
of cropland and pastureland.

(B) PUBLIC AVAILABILITY OF ESTIMATES.—The esti-
mates derived from the annual survey conducted under
subparagraph (A) shall be maintained on a website of the
Department of Agriculture for use by the general public.

(d) CAsH OR IN-KIND PAYMENTS.—

(1) IN GENERAL.—Except as otherwise provided in this sec-
tion, payments under this subchapter—

(A) shall be made in cash or in commodities in such
amount and on such time schedule as is agreed on and
specified in the contract; and

(B) may be made in advance of determination of per-
formance.

(2) METHOD OF PROVIDING IN-KIND PAYMENTS.—If the pay-
ment to an owner or operator is made with in-kind commod-
ities, the payment shall be made by the Commodity Credit Cor-
poration—

(A) by delivery of the commodity involved to the owner
or operator at a warehouse or other similar facility located
in the county in which the highly erodible cropland is lo-
cated or at such other location as is agreed to by the Sec-
retary and the owner or operator;

(B) by the transfer of negotiable warehouse receipts; or

1234-1Sec. 2110(b)(2) of the Food, Conservation, and Energy Act of 2008 (P.L. 110-246; 122
Stat. 1763) provided that “The first survey required by paragraph (5) of section 1234(c) of the
Food Security Act of 1985 (16 U.S.C. 3834(c)), as added by subsection (a), shall be conducted
not later than 1 year after the date of enactment of this Act.”.
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(C) by such other method, including the sale of the
commodity in commercial markets, as is determined by the
Secretary to be appropriate to enable the owner or oper-
ator to receive efficient and expeditious possession of the
commodity.

(3) CASH PAYMENTS.—

(A) COMMODITY CREDIT CORPORATION STOCKS.—If
stocks of a commodity acquired by the Commodity Credit
Corporation are not readily available to make full payment
in kind to the owner or operator, the Secretary may sub-
stitute full or partial payment in cash for payment in kind.

(B) SPECIAL CONSERVATION RESERVE ENHANCEMENT
PROGRAM.—Payments to an owner or operator under a spe-
cial conservation reserve enhancement program described
in subsection (f)(4) shall be in the form of cash only.

(e) PAYMENTS ON DEATH, DISABILITY, OR SUCCESSION.—If an
owner or operator that is entitled to a payment under a contract
entered into under this subchapter dies, becomes incompetent, is
otherwise unable to receive the payment, or is succeeded by an-
other person that renders or completes the required performance,
the Secretary shall make the payment, in accordance with regula-
tions prescribed by the Secretary and without regard to any other
provision of law, in such manner as the Secretary determines is
fair and reasonable in light of all of the circumstances.

(f) PAYMENT LIMITATION FOR RENTAL PAYMENTS.—

(1) IN GENERAL.—The total amount of rental payments, in-
cluding rental payments made in the form of in-kind commod-
ities, received by a person or legal entity, directly or indirectly,
under this subchapter for any fiscal year may not exceed
$50,000.

(3)1234-2 OTHER PAYMENTS.—Rental payments received by
an owner or operator shall be in addition to, and not affect, the
total amount of payments that the owner or operator is other-
wise eligible to receive under the Farm Security and Rural In-
vestment Act of 2002.

(4) 12342 SPECIAL CONSERVATION RESERVE ENHANCEMENT
PROGRAM.—

(A) IN GENERAL.—The provisions of this subsection
that limit payments to any person or legal entity, and sec-
tion 1305(d) of the Agricultural Reconciliation Act of 1987
(7 U.S.C. 1308 note; Public Law 100-203), shall not be ap-
plicable to payments received by a State, political subdivi-
sion, or agency thereof in connection with agreements en-
tered into under a special conservation reserve enhance-
ment program carried out by that entity that has been ap-
proved by the Secretary.

(B) AGREEMENTS.—The Secretary may enter into such
agreements for payments to States (including political sub-
divisions and agencies of States) that the Secretary deter-
mines will advance the purposes of this subchapter.

1234-2Sec. 2110(c)(2) of the Food, Conservation, and Energy Act of 2008 (P.L. 110-246; 122
Stat. 1763) struck paragraph (2) but did not redesignate subsequent paragraphs. Paragraphs (3)
and (4) probably should be redesignated as paragraphs (2) and (3), respectively.
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(g) OTHER STATE OR LOCAL ASSISTANCE.—In addition to any
payment under this subchapter, an owner or operator may receive
cost share assistance, rental payments, or tax benefits from a State
or subdivision thereof for enrolling land in the conservation reserve
program.

SEC. 1235. [16 U.S.C. 3835] CONTRACTS.

(a) OWNERSHIP OR OPERATION REQUIREMENTS.—

(1) IN GENERAL.—Except as provided in paragraph (2), no
contract shall be entered into under this subchapter concerning
land with respect to which the ownership has changed in the
1-year period preceding the first year of the contract period un-
less—

(A) the new ownership was acquired by will or succes-
sion as a result of the death of the previous owner;

(B) the new ownership was acquired before January 1,
1985;

(C) the Secretary determines that the land was ac-
quired under circumstances that give adequate assurance
that the land was not acquired for the purpose of placing
the land in the program established by this subchapter; or

(D) the ownership change occurred due to foreclosure
on the land and the owner of the land immediately before
the foreclosure exercises a right of redemption from the
mortgage holder in accordance with State law.

(2) EXcepTIONS.—Paragraph (1) shall not—

(A) prohibit the continuation of an agreement by a
new owner after an agreement has been entered into
under this subchapter; or

(B) require a person to own the land as a condition of
eligibility for entering into the contract if the person—

(1) has operated the land to be covered by a con-
tract under this section for at least 1 year preceding

the date of the contract or since January 1, 1985,

whichever is later; and

(i1) controls the land for the contract period.

(b) SALES OR TRANSFERS.—If, during the term of a contract en-
tered into under this subchapter, an owner or operator of land sub-
ject to the contract sells or otherwise transfers the ownership or
right of occupancy of the land, the new owner or operator of the
land may—

(1) continue the contract under the same terms or condi-
tions;

(2) enter into a new contract in accordance with this sub-
chapter; or

(3) elect not to participate in the program established by
this subchapter.

(c) MODIFICATIONS.—

(1) IN GENERAL.—The Secretary may modify a contract en-
tered into with an owner or operator under this subchapter if—

1 (A) the owner or operator agrees to the modification;
an

(B) the Secretary determines that the modification is
desirable—
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(1) to carry out this subchapter;

(ii) to facilitate the practical administration of this
subchapter;

(iii) to facilitate a transition of land subject to the
contract from a retired or retiring owner or operator to

a beginning farmer or rancher or socially disadvan-

taged farmer or rancher for the purpose of returning

some or all of the land into production using sustain-
able grazing or crop production methods; or

(iv) to achieve such other goals as the Secretary
determines are appropriate, consistent with this sub-
chapter.

(2) PRODUCTION OF AGRICULTURAL COMMODITIES.—The
Secretary may modify or waive a term or condition of a con-
tract entered into under this subchapter in order to permit all
or part of the land subject to such contract to be devoted to the
production of an agricultural commodity during a crop year,
subject to such conditions as the Secretary determines are ap-
propriate.

(d) TERMINATION.—

(1) IN GENERAL.—The Secretary may terminate a contract
entered into with an owner or operator under this subchapter
if—

(A) the owner or operator agrees to the termination;
and

(B) the Secretary determines that the termination
would be in the public interest.

(2) NOTICE TO CONGRESSIONAL COMMITTEES.—At least 90
days before taking any action to terminate under paragraph (1)
all conservation reserve contracts entered into under this sub-
chapter, the Secretary shall provide to the Committee on Agri-
culture of the House of Representatives and the Committee on
Agriculture, Nutrition, and Forestry of the Senate written no-
tice of the action.

(e) EARLY TERMINATION BY OWNER OR OPERATOR.—

(1) EARLY TERMINATION.—

(A) IN GENERAL.—The Secretary shall allow a partici-
pant that entered into a contract under this subchapter be-
fore January 1, 1995, to terminate the contract at any time
if the contract has been in effect for at least 5 years.

(B) LIABILITY FOR CONTRACT VIOLATION.—The termi-
nation shall not relieve the participant of liability for a
contract violation occurring before the date of the termi-
nation.

(C) NOTICE TO SECRETARY.—The participant shall pro-
vide the Secretary with reasonable notice of the desire of
the participant to terminate the contract.

(2) CERTAIN LAND EXCEPTED.—The following land shall not
be subject to an early termination of contract under this sub-
section:

(A) Filterstrips, waterways, strips adjacent to riparian
areas, windbreaks, and shelterbelts.

(B) Land with an erodibility index of more than 15.
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(C) Other land of high environmental value (including
wetland), as determined by the Secretary.

(3) EFFECTIVE DATE.—The contract termination shall be-
come effective 60 days after the date on which the owner or op-
erator submits the notice required under paragraph (1)(C).

(4) PRORATED RENTAL PAYMENT.—If a contract entered into
under this subchapter is terminated under this subsection be-
fore the end of the fiscal year for which a rental payment is
due, the Secretary shall provide a prorated rental payment cov-
ering the portion of the fiscal year during which the contract
was in effect.

(5) RENEWED ENROLLMENT.—The termination of a contract
entered into under this subchapter shall not affect the ability
of the owner or operator that requested the termination to sub-
mit a subsequent bid to enroll the land that was subject to the
contract into the conservation reserve.

(6) CONSERVATION REQUIREMENTS.—If land that was sub-
ject to a contract is returned to production of an agricultural
commodity, the conservation requirements under subtitles B
and C shall apply to the use of the land to the extent that the
requirements are similar to those requirements imposed on
other similar land in the area, except that the requirements
may not be more onerous than the requirements imposed on
other land.

(f) TRANSITION OPTION FOR CERTAIN FARMERS OR RANCHERS.—

(1) DUTIES OF THE SECRETARY.—In the case of a contract
modification approved in order to facilitate the transfer, as de-
scribed in subsection (c)(1)(B)(iii), of land to a beginning farmer
or rancher or socially disadvantaged farmer or rancher (in this
subsection referred to as a “covered farmer or rancher”), the
Secretary shall—

(A) beginning on the date that is 1 year before the
date of termination of the contract—

(1) allow the covered farmer or rancher, in con-
junction with the retired or retiring owner or operator,
to make conservation and land improvements; and

(i) allow the covered farmer or rancher to begin
the certification process under the Organic Foods Pro-
duction Act of 1990 (7 U.S.C. 6501 et seq.);

(B) beginning on the date of termination of the con-
tract, require the retired or retiring owner or operator to
sell or lease (under a long-term lease or a lease with an
option to purchase) to the covered farmer or rancher the
land subject to the contract for production purposes;

(C) require the covered farmer or rancher to develop
and implement a conservation plan;

(D) provide to the covered farmer or rancher an oppor-
tunity to enroll in the conservation stewardship program
or the environmental quality incentives program by not
later than the date on which the farmer or rancher takes
possession of the land through ownership or lease; and

(E) continue to make annual payments to the retired
or retiring owner or operator for not more than an addi-
tional 2 years after the date of termination of the contract,
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if the retired or retiring owner or operator is not a family

member (as defined in section 1001A(b)(3)(B) of this Act)

of the covered farmer or rancher.

(2) REENROLLMENT.—The Secretary shall provide a covered
farmer or rancher with the option to reenroll any applicable
partial field conservation practice that—

(A) is eligible for enrollment under the continuous
signup requirement of section 1231(h)(4)(B); and

(B) is part of an approved conservation plan.

SEC. 1235A. [16 U.S.C. 3835a] CONVERSION OF LAND SUBJECT TO CON-
TRACT TO OTHER CONSERVING USES.

(a) CONVERSION TO TREES.—

(1) IN GENERAL.—The Secretary shall permit an owner or
operator that has entered into a contract under this subchapter
that is in effect on November 28, 1990, to convert areas of
highly erodible cropland that are subject to the contract, and
that are devoted to vegetative cover, from that use to hardwood
trees, windbreaks, shelterbelts, or wildlife corridors.

(2) TERMS.—

(A) EXTENSION OF CONTRACT.—With respect to a con-
tract that is modified under this section that provides for
the planting of hardwood trees, windbreaks, shelterbelts,
or wildlife corridors, if the original term of the contract
was less than 15 years, the owner or operator may extend
the contract to a term of not to exceed 15 years.

(B) COST SHARE ASSISTANCE.—The Secretary shall pay
50 percent of the cost of establishing conservation meas-
ures and practices authorized under this subsection for
which the Secretary determines the cost sharing is appro-
priate and in the public interest.

(b) CONVERSION TO WETLAND.—The Secretary shall permit an
owner or operator that has entered into a contract under this sub-
chapter that is in effect on November 28, 1990, to restore areas of
highly erodible cropland that are devoted to vegetative cover under
the contract to wetland if—

(1) the areas are prior converted wetland;

(2) the owner or operator of the areas enters into an agree-
ment to provide the Secretary with a long-term or permanent
easement under subchapter C covering the areas;

(3) there is a high probability that the prior converted area
can be successfully restored to wetland status; and

(4) the restoration of the areas otherwise meets the re-
quirements of subchapter C.

(¢) LiMITATION.—The Secretary shall not incur, through a con-
version under this section, any additional expense on the acres, in-
cluding the expense involved in the original establishment of the
vegetative cover, that would result in cost share for costs under
this section in excess of the costs that would have been subject to
cost share for the new practice had that practice been the original
practice.

(d) CONDITION OF CONTRACT.—An owner or operator shall as a
condition of entering into a contract under subsection (a) partici-
pate in the Forest Stewardship Program established under section
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5 of the Cooperative Forestry Assistance Act of 1978 (16 U.S.C.
2103a).

Subchapter C—Wetlands Reserve Program

SEC. 1237. [16 U.S.C. 3837] WETLANDS RESERVE PROGRAM.

(a) ESTABLISHMENT AND PURPOSES.—

(1) ESTABLISHMENT.—The Secretary shall establish a wet-
lands reserve program to assist owners of eligible lands in re-
storing and protecting wetlands.

(2) PURPOSES.—The purposes of the wetlands reserve pro-
gram are to restore, protect, or enhance wetlands on private or
tribal lands that are eligible under subsections (¢) and (d).

(b) ENROLLMENT CONDITIONS.—

(1) MAXIMUM ENROLLMENT.—The total number of acres en-
rolled in the wetlands reserve program shall not exceed
3,041,200 acres.

(2) METHODS OF ENROLLMENT.—Subject to paragraph (3),
the Secretary shall enroll acreage into the wetlands reserve
program through the use of permanent easements, 30-year
easements, restoration cost share agreements, or any combina-
tion of those options.

(3) ACREAGE OWNED BY INDIAN TRIBES.—In the case of
acreage owned by an Indian tribe, the Secretary shall enroll
acreage into the wetlands reserve program through the use
of—

(A) a 30-year contract (the value of which shall be
equivalent to the value of a 30-year easement);

(B) restoration cost-share agreements; or

(C) any combination of the options described in sub-
paragraphs (A) and (B).

(c) EL1GIBILITY.—For purposes of enrolling land in the wetland
reserve established under this subchapter during the 1991 through
2012 fiscal years, private or tribal land shall be eligible to be
placed into such reserve if the Secretary, in consultation with the
Secretary of the Interior at the local level, determines that—

(1) such land maximizes wildlife benefits and wetland val-
ues and functions;

(2) such land is—

(A) farmed wetland or converted wetland, together
with the adjacent land that is functionally dependent on
the wetlands, except that converted wetland with respect
to which the conversion was not commenced prior to De-
cember 23, 1985, shall not be eligible to be enrolled in the
program under this section; or

(B) cropland or grassland that was used for agricul-
tural production prior to flooding from the natural over-
flow of a closed basin lake or pothole, as determined by the
Secretary, together (where practicable) with the adjacent
land that is functionally dependent on the cropland or
grassland; and
(3) the likelihood of the successful restoration of such land

and the resultant wetland values merit inclusion of such land
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in the program taking into consideration the cost of such res-

toration.

(d) OTHER ELIGIBLE LAND.—The Secretary may include in the
wetland reserve established under this subchapter, together with
land that is eligible under subsection (c), land that maximizes wild-
life benefits and that is—

(1) farmed wetland and adjoining lands, enrolled in the
conservation reserve, with the highest wetland functions and
values, and that are likely to return to production after they
leave the conservation reserve;

(2) other wetland of an owner that would not otherwise be
eligible if the Secretary determines that the inclusion of such
wetland in such easement would significantly add to the func-
tional value of the easement; or

(3) riparian areas that link wetlands that are protected by
easements or some other device or circumstance that achieves
the same purpose as an easement.

(e) INELIGIBLE LAND.—The Secretary may not acquire ease-
ments on—

(1) land that contains timber stands established under the
conservation reserve under subchapter B; or

(2) pasture land established to trees under the conserva-
tion reserve under subchapter B.

(f) TERMINATION OF EXISTING CONTRACT.—The Secretary may
terminate or modify an existing contract entered into under section
1231(a) if eligible land that is subject to such contract is trans-
ferred into the program established by this subchapter.

SEC. 1237A. [16 U.S.C. 3837a] EASEMENTS AND AGREEMENTS.

(a) IN GENERAL.—To be eligible to place land into the wetland
reserve under this subchapter, the owner of such land shall enter
into an agreement with the Secretary—

(1) to grant an easement on such land to the Secretary;

(2) to implement a wetland easement conservation plan as
provided for in this section;

(3) to create and record an appropriate deed restriction in
accordance with applicable State law to reflect the easement
agl("ieed to under this subchapter with respect to such lands;
an

(4) to provide a written statement of consent to such ease-
ment signed by those holding a security interest in the land.
(b) TERMS OF EASEMENT.—An owner granting an easement

under subsection (a) shall be required to provide for the restoration
and protection of the functional values of wetland pursuant to a
wetland easement conservation plan that—

(1) permits—

(A) repairs, improvements, and inspections on such
land that are necessary to maintain existing public drain-
age systems if such land is subsequently restored to the
condition required by the terms of the easement; and

(B) landowners to control public access on the ease-
ment areas while identifying access routes to be used for
wetland restoration activities and management and ease-
ment monitoring;
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(2) prohibits—

(A) the alteration of wildlife habitat and other natural
feiatures of such land, unless specifically permitted by the
plan;

(B) the spraying of such land with chemicals or the
mowing of such land, except where such spraying or mow-
ing is permitted by the plan or is necessary—

(i) to comply with Federal or State noxious weed
control laws;

(i1) to comply with a Federal or State emergency
pest treatment program; or

(iii) to meet habitat needs of specific wildlife spe-
cies; and

(C) any activities to be carried out on such partici-
pating landowner’s or successor’s land that is immediately
adjacent to, and functionally related to, the land that is
subject to the easement if such activities will alter, de-
grade, or otherwise diminish the functional value of the el-
igible land; and

(D) the adoption of any other practice that would tend
to defeat the purposes of this subchapter, as determined by
the Secretary;

(3) provides for the efficient and effective restoration of the
functional values of wetlands; and

(4) includes such additional provisions as the Secretary de-
termines are desirable to carry out this subchapter or to facili-
tate the practical administration thereof.

(c) RESTORATION PLANS.—The development of a restoration
plan, including any compatible use, under this section shall be
made through the local Natural Resources Conservation Service
representative, in consultation with the State technical committee.

(d) CoMPATIBLE Uses.—Wetland reserve program lands may
be used for compatible economic uses, including such activities as
hunting and fishing, managed timber harvest, or periodic haying or
grazing, if such use is specifically permitted by the plan and con-
sistent with the long-term protection and enhancement of the wet-
lands resources for which the easement was established.

(e) TYPE AND LENGTH OF EASEMENT.—A conservation easement
granted under this section—

(1) shall be in a recordable form; and

(2) shall be for 30 years, permanent, or the maximum du-
ration allowed under applicable State laws.

(f) COMPENSATION.—

(1) DETERMINATION.—Effective on the date of the enact-
ment of the Food, Conservation, and Energy Act of 2008, the
Secretary shall pay as compensation for a conservation ease-
ment acquired under this subchapter the lowest of—

(A) the fair market value of the land, as determined
by the Secretary, using the Uniform Standards of Profes-
sional Appraisal Practices or an area-wide market analysis
or survey;

(B) the amount corresponding to a geographical cap,
as determined by the Secretary in regulations; or

(C) the offer made by the landowner.
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(2) ForM OF PAYMENT.—Compensation for an easement
shall be provided by the Secretary in the form of a cash pay-
ment, in an amount determined under paragraph (1) and speci-
fied in the easement agreement.

(3) PAYMENT SCHEDULE FOR EASEMENTS.—

(A) EASEMENTS VALUED AT $500,000 OR LESS.—For
easements valued at $500,000 or less, the Secretary may
provide easement payments in not more than 30 annual
payments.

(B) EASEMENTS IN EXCESS OF $500,000.—For easements
valued at more than $500,000, the Secretary may provide
easement payments in at least 5, but not more than 30 an-
nual payments, except that, if the Secretary determines it
would further the purposes of the program, the Secretary
may make a lump sum payment for such an easement.

(4) RESTORATION AGREEMENT PAYMENT LIMITATION.—Pay-
ments made to a person or legal entity, directly or indirectly,
pursuant to a restoration cost-share agreement under this sub-
chapter may not exceed, in the aggregate, $50,000 per year.

(5) ENROLLMENT PROCEDURE.—Lands may be enrolled
under this subchapter through the submission of bids under a
procedure established by the Secretary.

(g) VIOLATION.—On the violation of the terms or conditions of
the easement or related agreement entered into under subsection
(a), the easement shall remain in force and the Secretary may re-
quire the owner to refund all or part of any payments received by
the owner under this subchapter, together with interest thereon as
determined appropriate by the Secretary.

(h) WETLANDS RESERVE ENHANCEMENT PROGRAM.—

(1) PROGRAM AUTHORIZED.—The Secretary may enter into
1 or more agreements with a State (including a political sub-
division or agency of a State), nongovernmental organization,
or Indian tribe to carry out a special wetlands reserve enhance-
ment program that the Secretary determines would advance
the purposes of this subchapter.

(2) RESERVED RIGHTS PILOT PROGRAM.—

(A) RESERVATION OF GRAZING RIGHTS.—As part of the
wetlands reserve enhancement program, the Secretary
shall carry out a pilot program for land in which a land-
owner may reserve grazing rights in the warranty ease-
ment deed restriction if the Secretary determines that the
reservation and use of the grazing rights—

(i) is compatible with the land subject to the ease-
ment;

(i1) is consistent with the long-term wetland pro-
tection and enhancement goals for which the easement
was established; and

(iii) complies with a conservation plan.

(B) DURATION.—The pilot program established under
this paragraph shall terminate on September 30, 2012.

SEC. 1237B. [16 U.S.C. 3837b] DUTIES OF OWNERS.

Under the terms of an agreement entered into under this sub-

chapter, an owner and operator of the land that is subject to an
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easement under this subchapter shall agree to comply with the
terms of the easement and related agreements and shall agree to
the permanent retirement of any existing cropland base and allot-
ment history for such land under any program administered by the
Secretary.

SEC. 1237C. [16 U.S.C. 3837c] DUTIES OF THE SECRETARY.
(a) IN GENERAL.—In return for the granting of an easement by
an owner under this subchapter, the Secretary shall—

(1) share the cost of carrying out the establishment of con-
servation measures and practices, and the protection of the
wetland functions and values, including necessary mainte-
nance activities, as set forth in the plan to the extent that the
Secretary determines that cost sharing is appropriate and in
the public interest; and

(2) provide necessary technical assistance to assist owners
in complying with the terms and conditions of the easement
and the plan.

(b) COST-SHARE AND TECHNICAL ASSISTANCE.—

(1) EASEMENTS.—Effective beginning October 1, 1996, in
making cost-share payments under subsection (a)(1), the Sec-
retary shall—

(A) in the case of a permanent easement, pay the
owner an amount that is not less than 75 percent, but not
more than 100 percent, of the eligible costs; and

(B) in the case of a 30-year easement, pay the owner
an amount that is not less than 50 percent, but not more
than 75 percent, of the eligible costs.

(2) RESTORATION COST-SHARE AGREEMENTS.—In making
cost-share payments in connection with a restoration cost-
share agreement entered into under section 1237A(h), the Sec-
retary shall pay the owner an amount that is not less than 50
percent, but not more than 75 percent, of the eligible costs.

(3) TECHNICAL ASSISTANCE.—The Secretary shall provide
owners with technical assistance to assist owners in complying
with the terms of easements and restoration cost-share agree-
ments.

(c) RANKING OF OFFERS.—

(1) CONSERVATION BENEFITS AND FUNDING CONSIDER-
ATIONS.—When evaluating offers from landowners, the Sec-
retary may consider—

(A) the conservation benefits of obtaining an easement
or other interest in the land,;

(B) the cost-effectiveness of each easement or other in-
terest in eligible land, so as to maximize the environ-
mental benefits per dollar expended; and

(C) whether the landowner or another person is offer-
ing to contribute financially to the cost of the easement or
other interest in the land to leverage Federal funds.

(2) ADDITIONAL CONSIDERATIONS.—In determining the ac-
ceptability of easement offers, the Secretary may take into con-
sideration—

(A) the extent to which the purposes of the easement
program would be achieved on the land;
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(B) the productivity of the land; and

(C) the on-farm and off-farm environmental threats if
the land is used for the production of agricultural commod-
ities.

(d) EASEMENT PRIORITY.—In carrying out this subchapter, to
the extent practicable, taking into consideration costs and future
agricultural and food needs, the Secretary shall give priority to ob-
taining permanent conservation easements before shorter term con-
servation easements and, in consultation with the Secretary of the
Interior, shall place priority on acquiring easements based on the
value of the easement for protecting and enhancing habitat for mi-
gratory birds and other wildlife.

SEC. 1237D. [16 U.S.C. 3837d] PAYMENTS.

(a) TIME OF PAYMENT.—The Secretary shall provide payment
for obligations incurred by the Secretary under this subchapter—

(1) with respect to any cost sharing obligation as soon as
possible after the obligation is incurred; and

(2) with respect to any annual easement payment obliga-
tion incurred by the Secretary as soon as possible after October
1 of each calendar year.

(b) PAYMENTS TO OTHERS.—If an owner who is entitled to a
payment under this subchapter dies, becomes incompetent, is oth-
erwise unable to receive such payment, or is succeeded by another
person who renders or completes the required performance, the
Secretary shall make such payment, in accordance with regulations
prescribed by the Secretary and without regard to any other provi-
sion of law, in such manner as the Secretary determines is fair and
reasonable in light of all of the circumstances.

(c) PAYMENT LIMITATION.—

(1) IN GENERAL.—The total amount of payments that a
person or legal entity may receive, directly or indirectly, under
this subchapter for any year may not exceed $50,000, except
such limitation shall not apply with respect to payments for
perpetual or 30-year easements or under 30-year contracts.

(2) REGULATIONS.—The Secretary shall issue regulations
prescribing such rules as the Secretary determines necessary
to ensure a fair and reasonable application of the limitation
contained in this subsection.

(3) OTHER PAYMENTS.—Easement payments received by an
owner shall be in addition to, and not affect, the total amount
of payments that such owner is otherwise eligible to receive
under this Act, the Food, Agriculture, Conservation, and Trade
Act of 1990, or the Agricultural Act of 1949 (7 U.S.C. 1421 et
seq.).

(d) EXEMPTION FROM AUTOMATIC SEQUESTER.—Notwith-
standing any other provision of law, no order issued under section
252 of the Balanced Budget and Emergency Deficit Control Act of
1985, as amended (2 U.S.C. 902) shall affect any payment under
this subchapter.
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SEC. 1237E. [16 U.S.C. 3837¢e] CHANGES IN OWNERSHIP; AGREEMENT
MODIFICATION; TERMINATION.

(a) LIMITATIONS.—No easement shall be created under this
subchapter on land that has changed ownership during the pre-
ceding 7-year period unless—

(1) the new ownership was acquired by will or succession
as a result of the death of the previous owner;

(2)(A) the ownership change occurred because of fore-
closure on the land; and

(B) immediately before the foreclosure, the owner of the
land exercises a right of redemption from the mortgage holder
in accordance with State law; or

(3) the Secretary determines that the land was acquired
under circumstances that give adequate assurances that such
land was not acquired for the purposes of placing it in the pro-
gram established by this subchapter.

(b) MODIFICATION; TERMINATION.—

(1) MODIFICATION.—The Secretary may modify an ease-
ment acquired from, or a related agreement with, an owner
under this subchapter if—

(A) the current owner agrees to such modification; and

(B) the Secretary determines that such modification is
desirable—

(1) to carry out this subchapter;

(ii) to facilitate the practical administration of this
subchapter; or

(iii) to achieve such other goals as the Secretary
determines are appropriate and consistent with this
subchapter.

(2) TERMINATION.—

(A) IN GENERAL.—The Secretary may terminate an
ef?sement created with an owner under this subchapter
1 —

1 (1) the current owner agrees to such termination;
an
(ii) the Secretary determines that such termi-
nation would be in the public interest.

(B) NOTICE.—At least 90 days before taking any action
to terminate under paragraph (A) all easements entered
into under this subchapter, the Secretary shall provide
written notice of such action to the Committee on Agri-
culture of the House of Representatives and the Com-
mittee on Agriculture, Nutrition, and Forestry of the Sen-
ate.

SEC. 1237F. [16 U.S.C. 3837f] ADMINISTRATION, AND FUNDING.

(a) DELEGATION OF EASEMENT ADMINISTRATION.—The Sec-
retary may delegate any of the easement management, monitoring,
and enforcement responsibilities of the Secretary to Federal or
State agencies that have the appropriate authority, expertise, and
resources necessary to carry out such delegated responsibilities.

(b) REGULATIONS.—Not later than 180 days after the date of
enactment of this subchapter, the Secretary shall issue such regu-
lations as are necessary to carry out this subchapter.

(c) PRAIRIE POTHOLE REGION SURVEY AND REALLOCATION.—
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(1) SURVEY.—The Secretary shall conduct a survey during
fiscal year 2008 and each subsequent fiscal year for the pur-
pose of determining interest and allocations for the Prairie Pot-
hole Region to enroll eligible land described in section
1237(c)(2)(B).

(2) ANNUAL ADJUSTMENT.—The Secretary shall make an
adjustment to the allocation for an interested State for a fiscal
year, based on the results of the survey conducted under para-
graph (1) for the State during the previous fiscal year.

CHAPTER 2—CONSERVATION SECURITY AND
FARMLAND PROTECTION

Subchapter A—Conservation Security Program

SEC. 1238. [16 U.S.C. 38381 DEFINITIONS.
In this subchapter:

(1) BASE PAYMENT.—The term “base payment” means an
amount that is—

(A) determined in accordance with the rate described
in section 1238C(b)(1)(A); and
(B) paid to a producer under a conservation security

contract in accordance with clause (i) of subparagraph (C),

(D), or (E) of section 1238C(b)(1), as appropriate.

(2) BEGINNING FARMER OR RANCHER.—The term “beginning
farmer or rancher” has the meaning given the term under sec-
tion 343(a) of the Consolidated Farm and Rural Development
Act (7 U.S.C. 1991(a)).

(3) CONSERVATION PRACTICE.—The term “conservation
practice” means a conservation farming practice described in
section 1238A(d)(4) that—

(A) requires planning, implementation, management,
and maintenance; and

(B) promotes 1 or more of the purposes described in
section 1238A(a).

(4) CONSERVATION SECURITY CONTRACT.—The term “con-
servation security contract” means a contract described in sec-
tion 1238A(e).

(5) CONSERVATION SECURITY PLAN.—The term “conserva-
tion security plan” means a plan described in section 1238A(c).

(6) CONSERVATION SECURITY PROGRAM.—The term “con-
servation security program” means the program established
under section 1238A(a).

(7) ENHANCED PAYMENT.—The term “enhanced payment”
means the amount paid to a producer under a conservation se-
curity contract that is equal to the amount described in section
1238C(b)(1)(C)(iii).

(8) NONDEGRADATION STANDARD.—The term “nondegrada-
tion standard” means the level of measures required to ade-
quately protect, and prevent degradation of, 1 or more natural
resources, as determined by the Secretary in accordance with
the quality criteria described in handbooks of the Natural Re-
sources Conservation Service.

(9) PRODUCER.—
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(A) IN GENERAL.—The term “producer” means an
owner, operator, landlord, tenant, or sharecropper that—
(i) shares in the risk of producing any crop or live-
stock; and
(i) is entitled to share in the crop or livestock
available for marketing from a farm (or would have
shared had the crop or livestock been produced).

(B) HYBRID SEED GROWERS.—In determining whether a
grower of hybrid seed is a producer, the Secretary shall
not take into consideration the existence of a hybrid seed
contract.

(10) RESOURCE-CONSERVING CROP ROTATION.—The term
“resource-conserving crop rotation” means a crop rotation
that—

(A) includes at least 1 resource-conserving crop (as de-
fined by the Secretary);

(B) reduces erosion;

(C) improves soil fertility and tilth;

(D) interrupts pest cycles; and

(E) in applicable areas, reduces depletion of soil mois-
ture (or otherwise reduces the need for irrigation).

(11) RESOURCE MANAGEMENT SYSTEM.—The term “resource
management system” means a system of conservation practices
and management relating to land or water use that is designed
to prevent resource degradation and permit sustained use of
land, water, and other natural resources, as defined in accord-
ance with the technical guide of the Natural Resources Con-
servation Service.

(12) SECRETARY.—The term “Secretary” means the Sec-
retary of Agriculture, acting through the Chief of the Natural
Resources Conservation Service.

(13) TIER I CONSERVATION SECURITY CONTRACT.—The term
“Tier I conservation security contract” means a contract de-
scribed in section 1238A(d)(5)(A).

(14) TIER II CONSERVATION SECURITY CONTRACT.—The term
“Tier II conservation security contract” means a contract de-
scribed in section 1238A(d)(5)(B).

(15) TIER III CONSERVATION SECURITY CONTRACT.—The
term “Tier III conservation security contract” means a contract
described in section 1238A(d)(5)(C).

SEC. 1238A. [16 U.S.C. 3838a] CONSERVATION SECURITY PROGRAM.

(a) IN GENERAL.—The Secretary shall establish and, for each
of fiscal years 2003 through 2011, carry out a conservation security
program to assist producers of agricultural operations in pro-
moting, as is applicable with respect to land to be enrolled in the
program, conservation and improvement of the quality of soil,
water, air, energy, plant and animal life, and any other conserva-
tion purposes, as determined by the Secretary.

(b) ELIGIBILITY.—

(1) ELIGIBLE PRODUCERS.—To be eligible to participate in
the conservation security program (other than to receive tech-
nical assistance under section 1238C(g) for the development of
conservation security contracts), a producer shall—
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(A) develop and submit to the Secretary, and obtain
the approval of the Secretary of, a conservation security
plan that meets the requirements of subsection (c)(1); and

(B) enter into a conservation security contract with the
Secretary to carry out the conservation security plan.

(2) ELIGIBLE LAND.—Except as provided in paragraph (3),
private agricultural land (including cropland, grassland, prairie
land, improved pasture land, and rangeland), land under the
jurisdiction of an Indian tribe (as defined by the Secretary),
and forested land that is an incidental part of an agricultural
operation shall be eligible for enrollment in the conservation
security program.

(3) EXCLUSIONS.—

(A) CONSERVATION RESERVE PROGRAM.—Land enrolled
in the conservation reserve program under subchapter B of
chapter 1 shall not be eligible for enrollment in the con-
servation security program.

(B) WETLANDS RESERVE PROGRAM.—Land enrolled in
the wetlands reserve program established under sub-
chapter C of chapter 1 shall not be eligible for enrollment
in the conservation security program.

(C) GRASSLAND RESERVE PROGRAM.—Land enrolled in
the grassland reserve program established under sub-
chapter D of chapter 2 shall not be eligible for enrollment
in the conservation security program.

(D) CONVERSION TO CROPLAND.—Land that is used for
crop production after the date of enactment of this sub-
chapter that had not been planted, considered to be plant-
ed, or devoted to crop production for at least 4 of the 6
years preceding that date (except for land enrolled in the
conservation reserve program under subchapter B of chap-
ter 1) or that has been maintained using long-term crop
rotation practices, 1238A-1 ags determined by the Secretary,
shall not be the basis for any payment under the conserva-
tion security program.

(4) EcoNnoMmIC USES.—The Secretary shall permit a pro-
ducer to implement, with respect to all eligible land covered by
a conservation security plan, economic uses that—

(A) maintain the agricultural nature of the land; and

(B) are consistent with the natural resource and con-
servation objectives of the conservation security program.

(c) CONSERVATION SECURITY PLANS.—

(1) IN GENERAL.—A conservation security plan shall—

(A) identify the designated land and resources to be
conserved under the conservation security plan;

(B) describe the tier of conservation security contract,
and the particular conservation practices to be imple-
mented, maintained, or improved, in accordance with sub-
section (d) on the land covered by the conservation security
contract for the specified term; and

1238A-1 S0 in original. Probably should strike “chapter 1) or that has been maintained using
long-term crop rotation practices,” and insert “chapter 1 or that has been maintained using long-
term crop rotation practices),”.
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(C) contain a schedule for the implementation, mainte-
nance, or improvement of the conservation practices de-
scribed in the conservation security plan during the term
of the conservation security contract.

(2) RESOURCE PLANNING.—The Secretary may assist pro-
ducers that enter into conservation security contracts in devel-
oping a comprehensive, long-term strategy for improving and
maintaining all natural resources of the agricultural operation
of the producer.

(d) CONSERVATION CONTRACTS AND PRACTICES.—

(1) IN GENERAL.—

(A) ESTABLISHMENT OF TIERS.—The Secretary shall es-
tablish, and offer to eligible producers, 3 tiers of conserva-
tion contracts under which a payment under this sub-
chapter may be received.

(B) ELIGIBLE CONSERVATION PRACTICES.—

(1) IN GENERAL.—The Secretary shall make eligible
for payment under a conservation security contract
land management, vegetative, and structural prac-
tices.

(i) DETERMINATION.—In determining the eligi-
bility of a practice described in clause (i), the Sec-
retary shall require, to the maximum extent prac-
ticable, that the lowest cost alternatives be used to ful-
fill the purposes of the conservation security plan, as
determined by the Secretary.

(2) ON-FARM RESEARCH AND DEMONSTRATION OR PILOT
TESTING.—With respect to land enrolled in the conservation se-
curity program, the Secretary may approve a conservation se-
curity plan that includes—

(A) on-farm conservation research and demonstration
activities; and

(B) pilot testing of new technologies or innovative con-
servation practices.

(3) USE OF HANDBOOK AND GUIDES; STATE AND LOCAL CON-
SERVATION CONCERNS.—

(A) USE OF HANDBOOK AND GUIDES.—In determining
eligible conservation practices and the criteria for imple-
menting or maintaining the conservation practices under
the conservation security program, the Secretary shall use
the National Handbook of Conservation Practices of the
Natural Resources Conservation Service.

(B) STATE AND LOCAL CONSERVATION PRIORITIES.—The
conservation priorities of a State or locality in which an
agricultural operation is situated shall be determined by
the State Conservationist, in consultation with—

(1) the State technical committee established
under subtitle G; and

(i1) local agricultural producers and conservation
working groups.

(4) CONSERVATION PRACTICES.—Conservation practices that
may be implemented by a producer under a conservation secu-
rity contract (as appropriate for the agricultural operation of a
producer) include—

January 29, 2014 As Amended Through P.L. 113-76, Enacted January 17, 2014



FACOMP\AGMISC\99-198 - FOOD SECURITY ACT OF 1985.XML

11 FOOD SECURITY ACT OF 1985 Sec. 1238A

(A) nutrient management;

(B) integrated pest management;

(C) water conservation (including through irrigation)
and water quality management;

(D) grazing, pasture, and rangeland management;

(E) soil conservation, quality, and residue manage-
ment;

(F) invasive species management;

(G) fish and wildlife habitat conservation, restoration,
and management;

(H) air quality management;

(I) energy conservation measures;

(J) biological resource conservation and regeneration;

(K) contour farming;

(L) strip cropping;

(M) cover cropping;

(N) controlled rotational grazing;

(O) resource-conserving crop rotation;

(P) conversion of portions of cropland from a soil-de-
pleting use to a soil-conserving use, including production of
cover crops;

(Q) partial field conservation practices;

(R) native grassland and prairie protection and res-
toration; and

(S) any other conservation practices that the Secretary
determines to be appropriate and comparable to other con-
servation practices described in this paragraph.

(5) TiERS.—Subject to paragraph (6), to carry out this sub-
section, the Secretary shall establish the following 3 tiers of
conservation contracts:

(A) TIER I CONSERVATION SECURITY CONTRACTS.—A
conservation security plan for land enrolled under a Tier
I conservation security contract shall—

(i) be for a period of 5 years; and

(i1) include conservation practices appropriate for
the agricultural operation, that, at a minimum (as de-
termined by the Secretary)—

(I) address at least 1 significant resource of
concern for the enrolled portion of the agricultural
operation at a level that meets the appropriate
nondegradation standard; and

(IT) cover active management of conservation
practices that are implemented or maintained
under the conservation security contract.

(B) TIER II CONSERVATION SECURITY CONTRACTS.—A
conservation security plan for land enrolled under a Tier
IT conservation security contract shall—

(i) be for a period of not less than 5 nor more than

10 years, as determined by the producer;

(i1) include conservation practices appropriate for
the agricultural operation, that, at a minimum—

(I) address at least 1 significant resource of
concern for the entire agricultural operation, as
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determined by the Secretary, at a level that meets

the appropriate nondegradation standard; and

(IT) cover active management of conservation
practices that are implemented or maintained
under the conservation security contract.

(C) TIER III CONSERVATION SECURITY CONTRACTS.—A
conservation security plan for land enrolled under a Tier
III conservation security contract shall—

(i) be for a period of not less than 5 nor more than
10 years, as determined by the producer; and

(i1) include conservation practices appropriate for
the agricultural operation that, at a minimum—

(I) apply a resource management system that
meets the appropriate nondegradation standard
for all resources of concern of the entire agricul-
tulgﬂ operation, as determined by the Secretary;
an

(IT) cover active management of conservation
practices that are implemented or maintained
under the conservation security contract.

(6) MINIMUM REQUIREMENTS.—The minimum requirements
for each tier of conservation contracts implemented under
paragraph (5) shall be determined and approved by the Sec-
retary.

(e) CONSERVATION SECURITY CONTRACTS.—

(1) IN GENERAL.—On approval of a conservation security
plan of a producer, the Secretary shall enter into a conserva-
tion security contract with the producer to enroll the land cov-
ered by the conservation security plan in the conservation se-
curity program.

(2) MODIFICATION.—

(A) OPTIONAL MODIFICATIONS.—A producer may apply
to the Secretary for a modification of the conservation se-
curity contract of the producer that is consistent with the
purposes of the conservation security program.

(B) OTHER MODIFICATIONS.—

(i) IN GENERAL.—The Secretary may, in writing,
require a producer to modify a conservation security
contract before the expiration of the conservation secu-
rity contract if the Secretary determines that a change
made to the type, size, management, or other aspect
of the agricultural operation of the producer would,
without the modification of the contract, significantly
interfere with achieving the purposes of the conserva-
tion security program.

(i1) PARTICIPATION IN OTHER PROGRAMS.—If appro-
priate payment reductions and other adjustments (as
determined by the Secretary) are made to the con-
servation security contract of a producer, the producer
may—

(I) simultaneously participate in—

(aa) the conservation security program,;
(bb) the conservation reserve program
under subchapter B of chapter 1; and
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(cc) the wetlands reserve program under
subchapter C of chapter 1; and

(IT) may remove land enrolled in the conserva-

tion security program for enrollment in a program

described in item (bb) or (cc) of subclause (I).

(3) TERMINATION.—

(A) OPTIONAL TERMINATION.—A producer may termi-
nate a conservation security contract and retain payments
received under the conservation security contract, if—

(i) the producer is in full compliance with the
terms and conditions (including any maintenance re-
quirements) of the conservation security contract as of
the date of the termination; and

(i1) the Secretary determines that termination of
the contract would not defeat the purposes of the con-
servation security plan of the producer.

(B) OTHER TERMINATION.—A producer that is required
to modify a conservation security contract under para-
graph (2)(B)(i) may, in lieu of modifying the contract—

(i) terminate the conservation security contract;
and

(i1) retain payments received under the conserva-
tion security contract, if the producer has fully com-
plied with the terms and conditions of the conserva-
tion security contract before termination of the con-
tract, as determined by the Secretary.

(4) RENEWAL.—

(A) IN GENERAL.—Except as provided in subparagraph
(B), at the option of a producer, the conservation security
contract of the producer may be renewed for an additional
period of not less than 5 nor more than 10 years.

(B) TiIER 1T RENEWALS.—In the case of a Tier I con-
servation security contract of a producer, the producer may
renew the contract only if the producer agrees—

(i) to apply additional conservation practices that
meet the nondegradation standard on land already en-
rolled in the conservation security program; or

(i) to adopt new conservation practices with re-
spect to another portion of the agricultural operation
that address resource concerns and meet the nondeg-
radation standard under the terms of the Tier I con-
servation security contract.

(f) NoNCOMPLIANCE DUE TO CIRCUMSTANCES BEYOND THE CON-
TROL OF PRODUCERS.—The Secretary shall include in the conserva-
tion security contract a provision, and may permit modification of
a conservation security contract under subsection (e)(1), to ensure
that a producer shall not be considered in violation of a conserva-
tion security contract for failure to comply with the conservation
security contract due to circumstances beyond the control of the
producer, including a disaster or related condition, as determined
by the Secretary.

(g) PROHIBITION ON CONSERVATION SECURITY PROGRAM CON-
TRACTS; EFFECT ON EXISTING CONTRACTS.—
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(1) PROHIBITION.—A conservation security contract may
not be entered into or renewed under this subchapter after
September 30, 2008.

(2) EXCEPTION.—This subchapter, and the terms and con-
ditions of the conservation security program, shall continue to
apply to—

(A) conservation security contracts entered into on or
before September 30, 2008; and

(B) any conservation security contract entered into
after that date, but for which the application for the con-
tract was received during the 2008 sign-up period.

(3) EFFECT ON PAYMENTS.—The Secretary shall make pay-
ments under this subchapter with respect to conservation secu-
rity contracts described in paragraph (2) during the remaining
term of the contracts.

(4) REGULATIONS.—A contract described in paragraph (2)
may not be administered under the regulations issued to carry
out the conservation stewardship program.

SEC. 1238B. [16 U.S.C. 3838b] DUTIES OF PRODUCERS.
Under a conservation security contract, a producer shall agree,
during the term of the conservation security contract—

(1) to implement the applicable conservation security plan
approved by the Secretary;

(2) to maintain, and make available to the Secretary at
such times as the Secretary may request, appropriate records
showing the effective and timely implementation of the con-
servation security plan;

(3) not to engage in any activity that would interfere with
the purposes of the conservation security program; and

(4) on the violation of a term or condition of the conserva-
tion security contract—

(A) if the Secretary determines that the violation war-
rants termination of the conservation security contract—
(i) to forfeit all rights to receive payments under
the conservation security contract; and
(i1) to refund to the Secretary all or a portion of
the payments received by the producer under the con-
servation security contract, including any advance
payments and interest on the payments, as deter-
mined by the Secretary; or
(B) if the Secretary determines that the violation does
not warrant termination of the conservation security con-
tract, to refund to the Secretary, or accept adjustments to,
the payments provided to the producer, as the Secretary
determines to be appropriate.

SEC. 1238C. [16 U.S.C. 3838c] DUTIES OF THE SECRETARY.
(a) TIMING OF PAYMENTS.—The Secretary shall make payments
under a conservation security contract as soon as practicable after
October 1 of each fiscal year.
(b) ANNUAL PAYMENTS.—
(1) CRITERIA FOR DETERMINING AMOUNT OF PAYMENTS.—
(A) BASE PAYMENT.—A base payment under this para-
graph shall be (as determined by the Secretary)—
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(i) the average national per-acre rental rate for a
specific land use during the 2001 crop year; or

(il) another appropriate rate for the 2001 crop
year that ensures regional equity.

(B) PAYMENTS.—A payment for a conservation practice
under this paragraph shall be determined in accordance
with subparagraphs (C) through (E).

(C) TIER I CONSERVATION SECURITY CONTRACTS.—The
payment for a Tier I conservation security contract shall
consist of the total of the following amounts:

(1) An amount equal to 5 percent of the applicable
base payment for land covered by the contract.

(i) An amount that does not exceed 75 percent
(or, in the case of a beginning farmer or rancher, 90
percent) of the average county costs of practices for
the 2001 crop year that are included in the conserva-
tion security contract, as determined by the Secretary,
including the costs of—

(I) the adoption of new management, vegeta-
tive, and land-based structural practices;

(IT) the maintenance of existing land manage-
ment and vegetative practices; and

(ITT) the maintenance of existing land-based
structural practices that are approved by the Sec-
retary but not already covered by a Federal or
State maintenance requirement.

(iii) An enhanced payment that is determined by
the Secretary in a manner that ensures equity across
regions of the United States, if the producer—

(I) implements or maintains multiple con-
servation practices that exceed minimum require-
ments for the applicable tier of participation (in-
cluding practices that involve a change in land
use, such as resource-conserving crop rotation,
managed rotational grazing, or conservation buffer
practices);

(IT) addresses local conservation priorities in
addition to resources of concern for the agricul-
tural operation,;

(III) participates in an on-farm conservation
research, demonstration, or pilot project;

(IV) participates in a watershed or regional
resource conservation plan that involves at least
75 percent of producers in a targeted area; or

(V) carries out assessment and evaluation ac-
tivities relating to practices included in a con-
servation security plan.

(D) TIER II CONSERVATION SECURITY CONTRACTS.—The
payment for a Tier II conservation security contract shall
consist of the total of the following amounts:

(i) An amount equal to 10 percent of the applica-
ble base payment for land covered by the conservation
security contract.

As Amended Through P.L. 113-76, Enacted January 17, 2014



FACOMP\AGMISC\99-198 - FOOD SECURITY ACT OF 1985.XML

Sec. 1238C FOOD SECURITY ACT OF 1985 82

(i) An amount that does not exceed 75 percent
(or, in the case of a beginning farmer or rancher, 90
percent) of the average county cost of adopting or
maintaining practices for the 2001 crop year that are
included in the conservation security contract, as de-
scribed in subparagraph (C)(ii).

(iii) An enhanced payment that is determined in
accordance with subparagraph (C)(iii).

(E) TIER III CONSERVATION SECURITY CONTRACTS.—The
payment for a Tier III conservation security contract shall
consist of the total of the following amounts:

(i) An amount equal to 15 percent of the base pay-
ment for land covered by the conservation security
contract.

(i) An amount that does not exceed 75 percent
(or, in the case of a beginning farmer or rancher, 90
percent) of the average county cost of adopting or
maintaining practices for the 2001 crop year that are
included in the conservation security contract, as de-
scribed in subparagraph (C)(ii).

(iii) An enhanced payment that is determined in
accordance with subparagraph (C)(iii).

(2) LIMITATION ON PAYMENTS.—

(A) IN GENERAL.—Subject to paragraphs (1) and (3),
the Secretary shall make an annual payment, directly or
indirectly, to an individual or entity covered by a conserva-
tion security contract in an amount not to exceed—

(i) in the case of a Tier I conservation security
contract, $20,000;

(i1) in the case of a Tier II conservation security
contract, $35,000; or

(iii) in the case of a Tier III conservation security
contract, $45,000.

(B) LIMITATION ON BASE PAYMENTS.—In applying the
payment limitation under each of clauses (i), (ii), and (iii)
of subparagraph (A), an individual or entity may not re-
ceive, directly or indirectly, payments described in clause
(i) of paragraph (1)(C), (1)(D), or (1)(E), as appropriate, in
an amount that exceeds—

(i) in the case of Tier I contracts, 25 percent of the
applicable payment limitation; or

(ii) in the case of Tier II contracts and Tier III
contracts, 30 percent of the applicable payment limita-
tion.

(C) OTHER USDA PAYMENTS.—A producer shall not re-
ceive payments under the conservation security program
and any other conservation program administered by the
Secretary for the same practices on the same land.

(D) COMMENSURATE SHARE.—To be eligible to receive
a payment under this subchapter, an individual or entity
shall make contributions (including contributions of land,
labor, management, equipment, or capital) to the operation
of the farm that are at least commensurate with the share
of the proceeds of the operation of the individual or entity.
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(3) EQUIPMENT OR FACILITIES.—A payment to a producer
under this subchapter shall not be provided for—

(A) construction or maintenance of animal waste stor-
age or treatment facilities or associated waste transport or
transfer devices for animal feeding operations; or

(B) the purchase or maintenance of equipment or a
non-land based structure that is not integral to a land-
based practice, as determined by the Secretary.

(¢) MINIMUM PRACTICE REQUIREMENT.—In determining a pay-
ment under subsection (b) for a producer that receives a payment
under another program administered by the Secretary that is con-
tingent on complying with requirements under subtitle B or C (re-
lating to the use of highly erodible land or wetland), a payment
under this subchapter on land subject to those requirements shall
be for practices only to the extent that the practices exceed min-
imum requirements for the producer under those subtitles, as de-
termined by the Secretary.

(d) REGULATIONS.—The Secretary shall promulgate regulations
that—

(1) provide for adequate safeguards to protect the interests
of tenants and sharecroppers, including provision for sharing
payments, on a fair and equitable basis; and

(2) prescribe such other rules as the Secretary determines
to be necessary to ensure a fair and reasonable application of
the limitations established under subsection (b).

(e) TRANSFER OR CHANGE OF INTEREST IN LAND SUBJECT TO
CONSERVATION SECURITY CONTRACT.—

(1) IN GENERAL.—Except as provided in paragraph (2), the
transfer, or change in the interest, of a producer in land sub-
ject to a conservation security contract shall result in the ter-
mination of the conservation security contract.

(2) TRANSFER OF DUTIES AND RIGHTS.—Paragraph (1) shall
not apply if, not later than 60 days after the date of the trans-
fer or change in the interest in land, the transferee of the land
provides written notice to the Secretary that all duties and
rights under the conservation security contract have been
transferred to, and assumed by, the transferee.

(f) ENROLLMENT PROCEDURE.—In entering into conservation se-
curity contracts with producers under this subchapter, the Sec-
retary shall not use competitive bidding or any similar procedure.

(g) TECHNICAL ASSISTANCE.—For each of fiscal years 2003
through 2007, the Secretary shall provide technical assistance to
producers for the development and implementation of conservation
security contracts, in an amount not to exceed 15 percent of
amounts expended for the fiscal year.

Subchapter B—Conservation Stewardship Program

SEC. 1238D. [16 U.S.C. 3838d] DEFINITIONS.
In this subchapter:
(1) CONSERVATION ACTIVITIES.—
(A) IN GENERAL.—The term “conservation activities”
means conservation systems, practices, or management
measures that are designed to address a resource concern.
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(B) INcLusiONS.—The term “conservation activities”
includes—

(i) structural measures, vegetative measures, and
land management measures, including agriculture
drainage management systems, as determined by the
Secretary; and

(ii) planning needed to address a resource concern.

(2) CONSERVATION MEASUREMENT TOOLS.—The term “con-
servation measurement tools” means procedures to estimate
the level of environmental benefit to be achieved by a producer
in implementing conservation activities, including indices or
other measures developed by the Secretary.

(3) CONSERVATION STEWARDSHIP PLAN.—The term “con-
servation stewardship plan” means a plan that—

(A) identifies and inventories resource concerns;

(B) establishes benchmark data and conservation ob-
jectives;

(C) describes conservation activities to be imple-
mented, managed, or improved; and

(D) includes a schedule and evaluation plan for the
planning, installation, and management of the new and ex-
isting conservation activities.

(4) PRIORITY RESOURCE CONCERN.—The term “priority re-
source concern” means a resource concern that is identified at
the State level, in consultation with the State Technical Com-
mittee, as a priority for a particular watershed or area of the
State.

(5) PROGRAM.—The term “program” means the conserva-
tion stewardship program established by this subchapter.

(6) RESOURCE CONCERN.—The term “resource concern”
means a specific natural resource impairment or problem, as
determined by the Secretary, that—

(A) represents a significant concern in a State or re-
gion; and

(B) is likely to be addressed successfully through the
implementation of conservation activities by producers on
land eligible for enrollment in the program.

(7) STEWARDSHIP THRESHOLD.—The term “stewardship
threshold” means the level of natural resource conservation
and environmental management required, as determined by
the Secretary using conservation measurement tools, to im-
prove and conserve the quality and condition of a resource con-
cern.

SEC. 1238E. [16 U.S.C. 3838e] CONSERVATION STEWARDSHIP PROGRAM.
(a) ESTABLISHMENT AND PURPOSE.—During each of fiscal years
2009 through 2014, the Secretary shall carry out a conservation
stewardship program to encourage producers to address resource
concerns in a comprehensive manner—
(1) by undertaking additional conservation activities; and
(2) by improving, maintaining and managing existing con-
servation activities.
(b) ELIGIBLE LAND.—
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(1) IN GENERAL.—Except as provided in subsection (c¢), the
following land is eligible for enrollment in the program:

(A) Private agricultural land (including cropland,
grassland, prairie land, improved pastureland, rangeland,
and land used for agro-forestry).

(B) Agricultural land under the jurisdiction of an In-
dian tribe.

(C) Forested land that is an incidental part of an agri-
cultural operation.

(D) Other private agricultural land (including cropped
woodland, marshes, and agricultural land used for the pro-
duction of livestock) on which resource concerns related to
agricultural production could be addressed by enrolling the
land in the program, as determined by the Secretary.

(2) SPECIAL RULE FOR NONINDUSTRIAL PRIVATE FOREST
LAND.—Nonindustrial private forest land is eligible for enroll-
ment in the program, except that not more than 10 percent of
the annual acres enrolled nationally in any fiscal year may be
nonindustrial private forest land.

(3) AGRICULTURAL OPERATION.—Eligible land shall include
all acres of an agricultural operation of a producer, whether or
not contiguous, that are under the effective control of the pro-
ducer at the time the producer enters into a stewardship con-
tract, and is operated by the producer with equipment, labor,
management, and production or cultivation practices that are
substantially separate from other agricultural operations, as
determined by the Secretary.

(c) EXCLUSIONS.—

(1) LAND ENROLLED IN OTHER CONSERVATION PROGRAMS.—
Subject to paragraph (2), the following land is not be eligible
for enrollment in the program:

(A) Land enrolled in the conservation reserve program.

(B) Land enrolled in the wetlands reserve program.

(C) Land enrolled in the grassland reserve program.
(2) CONVERSION TO CROPLAND.—Land used for crop produc-

tion after the date of enactment of the Food, Conservation, and

Energy Act of 2008 that had not been planted, considered to

be planted, or devoted to crop production for at least 4 of the

6 years preceding that date shall not be the basis for any pay-

ment under the program, unless the land does not meet the re-

quirement because—

(A) the land had previously been enrolled in the con-
servation reserve program,;

(B) the land has been maintained using long-term crop
rotation practices, as determined by the Secretary; or

(C) the land is incidental land needed for efficient op-
eration of the farm or ranch, as determined by the Sec-
retary.

SEC. 1238F. [16 U.S.C. 3838f] STEWARDSHIP CONTRACTS.

(a) SUBMISSION OF CONTRACT OFFERS.—To be eligible to par-
ticipate in the conservation stewardship program, a producer shall
submit to the Secretary for approval a contract offer that—
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(1) demonstrates to the satisfaction of the Secretary that
the producer, at the time of the contract offer, is meeting the
stewardship threshold for at least one resource concern; and

(2) would, at a minimum, meet or exceed the stewardship
threshold for at least 1 priority resource concern by the end of
the stewardship contract by—

(A) installing and adopting additional conservation ac-
tivities; and

(B) improving, maintaining, and managing conserva-
tion activities in place at the operation of the producer at
the time the contract offer is accepted by the Secretary.

(b) EVALUATION OF CONTRACT OFFERS.—

(1) RANKING OF APPLICATIONS.—In evaluating contract of-
fers made by producers to enter into contracts under the pro-
gram, the Secretary shall rank applications based on—

(A) the level of conservation treatment on all applica-
ble priority resource concerns at the time of application,
based to the maximum extent practicable on conservation
measurement tools;

(B) the degree to which the proposed conservation
treatment on applicable priority resource concerns effec-
tively increases conservation performance, based to the
maximum extent possible on conservation measurement
tools;

(C) the number of applicable priority resource concerns
proposed to be treated to meet or exceed the stewardship
threshold by the end of the contract;

(D) the extent to which other resource concerns, in ad-
dition to priority resource concerns, will be addressed to
meet or exceed the stewardship threshold by the end of the
contract period; and

(E) the extent to which the actual and anticipated en-
vironmental benefits from the contract are provided at the
least cost relative to other similarly beneficial contract of-
fers.

(2) PROHIBITION.—The Secretary may not assign a higher
priority to any application because the applicant is willing to
accept a lower payment than the applicant would otherwise be
eligible to receive.

(3) ADDITIONAL CRITERIA.—The Secretary may develop and
use such additional criteria for evaluating applications to en-
roll in the program that the Secretary determines are nec-
essary to ensure that national, State, and local conservation
priorities are effectively addressed.

(c) ENTERING INTO CONTRACTS.—After a determination that a
producer is eligible for the program under subsection (a), and a de-
termination that the contract offer ranks sufficiently high under
the evaluation criteria under subsection (b), the Secretary shall
enter into a conservation stewardship contract with the producer to
enroll the land to be covered by the contract.

(d) CONTRACT PROVISIONS.—

(1) TERM.—A conservation stewardship contract shall be
for a term of 5 years.
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(2) ProviSiIONS.—The conservation stewardship contract of
a producer shall—

(A) state the amount of the payment the Secretary
agrees to make to the producer for each year of the con-
servation stewardship contract under section 1238Gf(e);

(B) require the producer—

(i) to implement during the term of the conserva-
tion stewardship contract the conservation steward-
ship plan approved by the Secretary;

(11) to maintain, and make available to the Sec-
retary at such times as the Secretary may request, ap-
propriate records showing the effective and timely im-
ple&nentation of the conservation stewardship contract;
an

(iii) not to engage in any activity during the term
of the conservation stewardship contract on the eligi-
ble land covered by the contract that would interfere
with the purposes of the conservation stewardship con-
tract;

(C) permit all economic uses of the land that—

d(i) maintain the agricultural nature of the land;
an

(ii) are consistent with the conservation purposes
of the conservation stewardship contract;

(D) include a provision to ensure that a producer shall
not be considered in violation of the contract for failure to
comply with the contract due to circumstances beyond the
control of the producer, including a disaster or related con-
dition, as determined by the Secretary; and

(E) include such other provisions as the Secretary de-
termines necessary to ensure the purposes of the program
are achieved.

(e) CONTRACT RENEWAL.—At the end of an initial conservation
stewardship contract of a producer, the Secretary may allow the
producer to renew the contract for one additional five-year period
if the producer—

(1) demonstrates compliance with the terms of the existing
contract; and

(2) agrees to adopt new conservation activities, as deter-
mined by the Secretary.

(f) MODIFICATION.—The Secretary may allow a producer to
modify a stewardship contract if the Secretary determines that the
modification is consistent with achieving the purposes of the pro-
gram.

(g) CONTRACT TERMINATION.—

(1) VOLUNTARY TERMINATION.—A producer may terminate
a conservation stewardship contract if the Secretary deter-
mines that termination would not defeat the purposes of the
program.

(2) INVOLUNTARY TERMINATION.—The Secretary may termi-
nate a contract under this subchapter if the Secretary deter-
mines that the producer violated the contract.

(3) REPAYMENT.—If a contract is terminated, the Secretary
may, consistent with the purposes of the program—
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(A) allow the producer to retain payments already re-
ceived under the contract; or

(B) require repayment, in whole or in part, of pay-
ments already received and assess liquidated damages.
(4) CHANGE OF INTEREST IN LAND SUBJECT TO A CON-

TRACT.—

(A) IN GENERAL.—Except as provided in paragraph (B),
a change in the interest of a producer in land covered by
a contract under this chapter shall result in the termi-
nation of the contract with regard to that land.

(B) TRANSFER OF DUTIES AND RIGHTS.—Subparagraph
(A) shall not apply if—

(1) within a reasonable period of time (as deter-
mined by the Secretary) after the date of the change
in the interest in land covered by a contract under the
program, the transferee of the land provides written
notice to the Secretary that all duties and rights under
the contract have been transferred to, and assumed
by, the transferee; and

(i1) the transferee meets the eligibility require-
ments of the program.

(h) COORDINATION WITH ORGANIC CERTIFICATION.—The Sec-
retary shall establish a transparent means by which producers may
initiate organic certification under the Organic Foods Production
Act of 1990 (7 U.S.C. 6501 et. seq.) while participating in a contract
under this subchapter.

(i) ON-FARM RESEARCH AND DEMONSTRATION OR PILOT TEST-
ING.—The Secretary may approve a contract offer under this sub-
chapter that includes—

(1) on-farm conservation research and demonstration ac-
tivities; and

(2) pilot testing of new technologies or innovative conserva-
tion practices.

SEC. 1238G. [16 U.S.C. 3838g]1 DUTIES OF THE SECRETARY.

(a) IN GENERAL.—To achieve the conservation goals of a con-
tract under the conservation stewardship program, the Secretary
shall—

(1) make the program available to eligible producers on a
continuous enrollment basis with 1 or more ranking periods,
one of which shall occur in the first quarter of each fiscal year;

(2) identify not less than 3 nor more than 5 priority re-
source concerns in a particular watershed or other appropriate
region or area within a State; and

(3) develop reliable conservation measurement tools for
purposes of carrying out the program.

(b) ALLOCATION TO STATES.—The Secretary shall allocate acres
to States for enrollment, based—

(1) primarily on each State’s proportion of eligible acres
under section 1238E(b)(1) to the total number of eligible acres
in all States; and

(2) also on consideration of—
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(A) the extent and magnitude of the conservation
needs associated with agricultural production in each
State;

(B) the degree to which implementation of the pro-
gram in the State is, or will be, effective in helping pro-
ducers address those needs; and

(C) other considerations to achieve equitable geo-
graphic distribution of funds, as determined by the Sec-
retary.

(c) SPECIALTY CROP AND ORGANIC PRODUCERS.—The Secretary
shall ensure that outreach and technical assistance are available,
and program specifications are appropriate to enable specialty crop
and organic producers to participate in the program.

(d) ACREAGE ENROLLMENT LIMITATION.—During the period be-
ginning on October 1, 2008, and ending on September 30, 2017, the
Secretary shall, to the maximum extent practicable—

(1) enroll in the program an additional 12,769,000 acres
for each fiscal year; and

(2) manage the program to achieve a national average rate
of $18 per acre, which shall include the costs of all financial
assistance, technical assistance, and any other expenses associ-
ated with enrollment or participation in the program.

(e) CONSERVATION STEWARDSHIP PAYMENTS.—

(1) AVAILABILITY OF PAYMENTS.—The Secretary shall pro-
vide a payment under the program to compensate the producer
for—

(A) installing and adopting additional conservation ac-
tivities; and

(B) improving, maintaining, and managing conserva-
tion activities in place at the operation of the producer at
the time the contract offer is accepted by the Secretary.

(2) PAYMENT AMOUNT.—The amount of the conservation
stewardship payment shall be determined by the Secretary and
based, to the maximum extent practicable, on the following fac-
tors:

(A) Costs incurred by the producer associated with
planning, design, materials, installation, labor, manage-
ment, maintenance, or training.

(B) Income forgone by the producer.

(C) Expected environmental benefits as determined by
conservation measurement tools.

(3) EXCLUSIONS.—A payment to a producer under this sub-
section shall not be provided for—

(A) the design, construction, or maintenance of animal
waste storage or treatment facilities or associated waste
transport or transfer devices for animal feeding operations;
or

(B) conservation activities for which there is no cost
incurred or income forgone to the producer.

(4) TIMING OF PAYMENTS.—

(A) IN GENERAL.—The Secretary shall make payments
as soon as practicable after October 1 of each fiscal year
for activities carried out in the previous fiscal year.
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(B) ADDITIONAL ACTIVITIES.—The Secretary shall make
payments to compensate producers for installation of addi-
tional practices at the time at which the practices are in-
stalled and adopted.

(f) SUPPLEMENTAL PAYMENTS FOR RESOURCE-CONSERVING CROP
ROTATIONS.—

(1) AVAILABILITY OF PAYMENTS.—The Secretary shall pro-
vide additional payments to producers that, in participating in
the program, agree to adopt resource-conserving crop rotations
to achieve beneficial crop rotations as appropriate for the land
of the producers.

(2) BENEFICIAL CROP ROTATIONS.—The Secretary shall de-
termine whether a resource-conserving crop rotation is a bene-
ficial crop rotation eligible for additional payments under para-
graph (1), based on whether the resource-conserving crop rota-
tion is designed to provide natural resource conservation and
production benefits.

(3) ELIGIBILITY.—To be eligible to receive a payment de-
scribed in paragraph (1), a producer shall agree to adopt and
maintain beneficial resource-conserving crop rotations for the
term of the contract.

(4) RESOURCE-CONSERVING CROP ROTATION.—In this sub-
section, the term “resource-conserving crop rotation” means a
crop rotation that—

(A) includes at least 1 resource conserving crop (as de-
fined by the Secretary);

(B) reduces erosion;

(C) improves soil fertility and tilth;

(D) interrupts pest cycles; and

(E) in applicable areas, reduces depletion of soil mois-
ture or otherwise reduces the need for irrigation.

(g) PAYMENT LIMITATIONS.—A person or legal entity may not
receive, directly or indirectly, payments under this subchapter that,
in the aggregate, exceed $200,000 for all contracts entered into dur-
ing any 5-year period, excluding funding arrangements with feder-
ally recognized Indian tribes or Alaska Native corporations, regard-
less of the number of contracts entered into under the program by
the person or entity.

N (h) REGULATIONS.—The Secretary shall promulgate regulations
that—

(1) prescribe such other rules as the Secretary determines
to be necessary to ensure a fair and reasonable application of
the limitations established under subsection (g); and

(2) otherwise enable the Secretary to carry out the pro-
gram.

(i) DATA.—The Secretary shall maintain detailed and seg-
mented data on contracts and payments under the program to
allow for quantification of the amount of payments made for—

(1) the installation and adoption of additional conservation
activities and improvements to conservation activities in place
on the operation of a producer at the time the conservation
stewardship offer is accepted by the Secretary;

(2) participation in research, demonstration, and pilot
projects; and
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(3) the development and periodic assessment and evalua-
tion of conservation plans developed under this subchapter.

Subchapter C—Farmland Protection Program !238H-1

SEC. 1238H. [16 U.S.C. 3838h]1 DEFINITIONS.
In this subchapter:
(1) ELIGIBLE ENTITY.—The term “eligible entity” means—

(A) any agency of any State or local government or an
Indian tribe (including a farmland protection board or land
resource council established under State law); or

(B) any organization that—

(i) is organized for, and at all times since the for-
mation of the organization has been operated prin-
cipally for, 1 or more of the conservation purposes
specified in clause (i), (ii), (iii), or (iv) of section
170(h)(4)(A) of the Internal Revenue Code of 1986;

(il) is an organization described in section
501(c)(3) of that Code that is exempt from taxation
under section 501(a) of that Code; and

(i) is—

(I) described in paragraph (1) or (2) of section

509(a) of that Code; or

(IT) described in section 509(a)(3), and is con-
trolled by an organization described in section

509(a)(2), of that Code.

(2) ELIGIBLE LAND.—

(A) IN GENERAL.—The term “eligible land” means land
on a farm or ranch that is subject to a pending offer for
purchase from an eligible entity and—

(i) has prime, unique, or other productive soil;

(i1) contains historical or archaeological resources;
or

(iii) the protection of which will further a State or
local policy consistent with the purposes of the pro-
gram.

(B) INcLUSIONS.—The term “eligible land” includes, on
a farm or ranch—

(i) cropland,;

(i) rangeland,;

(iii) grassland;

(iv) pasture land,

(v) forest land that—

(I) contributes to the economic viability of an
agricultural operation; or

(IT) serves as a buffer to protect an agricul-
tural operation from development; and

1238H-1 Sec. 2503(a) of the Farm Security and Rural Investment Act of 2002 (P.L. 107-171; 116
Stat. 267; May 13, 2002) added subchapter B “at the end” of chapter 2. Sec. 2401 of the Farm
Security and Rural Investment Act of 2002 (P.L. 107-171; 116 Stat. 258; May 13, 2002) earlier
added subchapter C “at the end” of chapter 2. Subchapter B was inserted after subchapter A
to effectuate the probable intent of Congress. Subchapter B redesignated to subchapter C by sec-
tion 2301(a)(1) of the Food, Conservation, and Energy Act of 2008 (P.L. 110-246; 122 Stat.
1768).
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(vi) land that is incidental to land described in
clauses (i) through (v), if such land is necessary for the
efficient administration of a conservation easement, as
determined by the Secretary.

(3) INDIAN TRIBE.—The term “Indian tribe” has the mean-
ing given the term in section 4 of the Indian Self-Determina-
tion and Education Assistance Act (25 U.S.C. 450b).

(4) PROGRAM.—The term “program” means the farmland
protection program established under section 1238I(a).

SEC. 1238I. [16 U.S.C. 3838i] FARMLAND PROTECTION PROGRAM.

(a) ESTABLISHMENT.—The Secretary shall establish and carry
out a farmland protection program under which the Secretary shall
facilitate and provide funding for the purchase of conservation
easements or other interests in eligible land.

(b) PURPOSE.—The purpose of the program is to protect the ag-
ricultural use and related conservation values of eligible land by
limiting nonagricultural uses of that land.

(c) COST-SHARE ASSISTANCE.—

(1) PROVISION OF ASSISTANCE.—The Secretary shall provide
cost-share assistance to eligible entities for purchasing a con-
servation easement or other interest in eligible land.

(2) FEDERAL SHARE.—The share of the cost provided by the
Secretary for purchasing a conservation easement or other in-
terest in eligible land shall not exceed 50 percent of the ap-
praised fair market value of the conservation easement or
other interest in eligible land.

(3) NON-FEDERAL SHARE.—

(A) SHARE PROVIDED BY ELIGIBLE ENTITY.—The eligible
entity shall provide a share of the cost of purchasing a con-
servation easement or other interest in eligible land in an
amount that is not less than 25 percent of the acquisition
purchase price.

(B) LANDOWNER CONTRIBUTION.—As part of the non-
Federal share of the cost of purchasing a conservation
easement or other interest in eligible land, an eligible enti-
ty may include a charitable donation or qualified conserva-
tion contribution (as defined by section 170(h) of the Inter-
nal Revenue Code of 1986) from the private landowner
from which the conservation easement or other interest in
land will be purchased.

(d) DETERMINATION OF FAIR MARKET VALUE.—Effective on the
date of enactment of the Food, Conservation, and Energy Act of
2008, the fair market value of the conservation easement or other
interest in eligible land shall be determined on the basis of an ap-
praisal using an industry approved method, selected by the eligible
entity and approved by the Secretary.

(e) BIDDING DOWN PROHIBITED.—If the Secretary determines
that 2 or more applications for cost-share assistance are com-
parable in achieving the purpose of the program, the Secretary
shall not assign a higher priority to any 1 of those applications
solely on the basis of lesser cost to the program.

(f) CONDITION ON ASSISTANCE.—
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(1) CONSERVATION PLAN.—Any highly erodible cropland for
which a conservation easement or other interest is purchased
using cost-share assistance provided under the program shall
be subject to a conservation plan that requires, at the option
of the Secretary, the conversion of the cropland to less inten-
sive uses.

(2) CONTINGENT RIGHT OF ENFORCEMENT.—The Secretary
shall require the inclusion of a contingent right of enforcement
for the Secretary in the terms of a conservation easement or
other interest in eligible land that is purchased using cost-
share assistance provided under the program.

(g) AGREEMENTS WITH ELIGIBLE ENTITIES.—

(1) IN GENERAL.—The Secretary shall enter into agree-
ments with eligible entities to stipulate the terms and condi-
tions under which the eligible entity is permitted to use cost-
share assistance provided under subsection (c).

(2) LENGTH OF AGREEMENTS.—An agreement under this
subsection shall be for a term that is—

(A) in the case of an eligible entity certified under the
process described in subsection (h), a minimum of five
years; and

(B) for all other eligible entities, at least three, but not
more than five years.

(3) SUBSTITUTION OF QUALIFIED PROJECTS.—An agreement
shall allow, upon mutual agreement of the parties, substitution
of qualified projects that are identified at the time of the pro-
posed substitution.

(4) MINIMUM REQUIREMENTS.—An eligible entity shall be
authorized to use its own terms and conditions, as approved by
the Secretary, for conservation easements and other purchases
of interests in land, so long as such terms and conditions—

(A) are consistent with the purposes of the program,;

(B) permit effective enforcement of the conservation
purposes of such easements or other interests; and

(C) include a limit on the impervious surfaces to be al-
lowed that is consistent with the agricultural activities to
be conducted.

(5) EFFECT OF VIOLATION.—If a violation occurs of a term
or condition of an agreement entered into under this sub-
section—

(A) the agreement shall remain in force; and

(B) the Secretary may require the eligible entity to re-
fund all or part of any payments received by the entity
under the program, with interest on the payments as de-
termined appropriate by the Secretary.

(h) CERTIFICATION OF ELIGIBLE ENTITIES.—

(1) CERTIFICATION PROCESS.—The Secretary shall establish
a process under which the Secretary may—

(A) directly certify eligible entities that meet estab-
lished criteria;

(B) enter into long-term agreements with certified en-
tities, as authorized by subsection (g)(2)(A); and

(C) accept proposals for cost-share assistance to cer-
tified entities for the purchase of conservation easements
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or other interests in eligible land throughout the duration

of such agreements.

(2) CERTIFICATION CRITERIA.—In order to be certified, an
eligible entity shall demonstrate to the Secretary that the enti-
ty will maintain, at a minimum, for the duration of the agree-
ment—

(A) a plan for administering easements that is con-
sistent with the purpose of this subchapter;

(B) the capacity and resources to monitor and enforce
conservation easements or other interests in land; and

(C) policies and procedures to ensure—

(i) the long-term integrity of conservation ease-
ments or other interests in eligible land,;

(ii) timely completion of acquisitions of easements
or other interests in eligible land; and

(iii) timely and complete evaluation and reporting
to the Secretary on the use of funds provided by the
Secretary under the program.

(3) REVIEW AND REVISION.—

(A) REVIEW.—The Secretary shall conduct a review of
eligible entities certified under paragraph (1) every three
years to ensure that such entities are meeting the criteria
established under paragraph (2).

(B) REVOCATION.—If the Secretary finds that the cer-
tified entity no longer meets the criteria established under
paragraph (2), the Secretary may—

(1) allow the certified entity a specified period of
time, at a minimum 180 days, in which to take such
actions as may be necessary to meet the criteria; and

(i) revoke the certification of the entity, if after
the specified period of time, the certified entity does
not meet the criteria established in paragraph (2).

SEC. 1238J. [16 U.S.C. 3838j1 FARM VIABILITY PROGRAM.

(a) IN GENERAL.—The Secretary may provide to eligible enti-
ties identified by the Secretary grants for use in carrying out farm
viability programs developed by the eligible entities and approved
by the Secretary.

(b) AUTHORIZATION OF APPROPRIATIONS.—There are authorized
to be appropriated to the Secretary to carry out this section such
sums as are necessary for each of fiscal years 2002 through 2012.

Subchapter D—Grassland Reserve Program !2338N-1

SEC. 1238N. [16 U.S.C. 3838n] GRASSLAND RESERVE PROGRAM.

(a) ESTABLISHMENT AND PURPOSE.—The Secretary shall estab-
lish a grassland reserve program (referred to in this subchapter as
the “program”) for the purpose of assisting owners and operators
in protecting grazing uses and related conservation values by re-

1238N-1 Subchapter C was added by sec. 2401 of the Farm Security and Rural Investment Act
of 2002 (P.L. 107-171; 116 Stat. 258; May 13, 2002). For placement of this subchapter in chapter
2, see note 1238H-1. Subchapter C redesignated to subchapter D by section 2301(a)(1) of the
Food, Conservation, and Energy Act of 2008 (P.L. 110-246; 122 Stat. 1768) and amended to read
as follows by section 2403 of that Act.
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storing and conserving eligible land through rental contracts, ease-
ments, and restoration agreements.
(b) ENROLLMENT OF ACREAGE.—

(1) ACREAGE ENROLLED.—The Secretary shall enroll an ad-
ditional 1,220,000 acres of eligible land in the program during
fiscal years 2009 through 2012.

(2) METHODS OF ENROLLMENT.—The Secretary shall enroll
eligible land in the program through the use of;

(A) a 10-year, 15-year, or 20-year rental contract;

(B) a permanent easement; or

(C) in a State that imposes a maximum duration for
easements, an easement for the maximum duration al-
lowed under the law of that State.

(3) LIMITATION.—Of the total amount of funds expended
under the program to acquire rental contracts and easements
described in paragraph (2), the Secretary shall use, to the ex-
tent practicable—

(A) 40 percent for rental contacts; and

(B) 60 percent for easements.

(4) ENROLLMENT OF CONSERVATION RESERVE LAND.—

(A) PriorRITY.—Upon expiration of a contract under
subchapter B of chapter 1 of this subtitle, the Secretary
shall give priority for enrollment in the program to land
previously enrolled in the conservation reserve program
if—

(i) the land is eligible land, as defined in sub-
section (c¢); and

(i1) the Secretary determines that the land is of
high ecological value and under significant threat of
conversion to uses other than grazing.

(B) MAXIMUM ENROLLMENT.—The number of acres of
land enrolled under the priority described in subparagraph
(A) in a calendar year shall not exceed 10 percent of the
total number of acres enrolled in the program in that cal-
endar year.

(¢) ELIGIBLE LAND DEFINED.—For purposes of the program, the
term “eligible land” means private or tribal land that—

(1) is grassland, land that contains forbs, or shrubland (in-
cluding improved rangeland and pastureland) for which graz-
ing is the predominant use;

(2) is located in an area that has been historically domi-
nated by grassland, forbs, or shrubland, and the land—

(A) could provide habitat for animal or plant popu-
lations of significant ecological value if the land—

(1) is retained in its current use; or
(ii) is restored to a natural condition;

(B) contains historical or archaeological resources; or

(C) would address issues raised by State, regional, and
national conservation priorities; or
(3) is incidental to land described in paragraph (1) or (2),

if the incidental land is determined by the Secretary to be nec-
essary for the efficient administration of a rental contract or
easement under the program.
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SEC. 12380. [16 U.S.C. 383801 DUTIES OF OWNERS AND OPERATORS.

(a) RENTAL CONTRACTS.—To be eligible to enroll eligible land
in the program under a rental contract, the owner or operator of
the land shall agree—

(1) to comply with the terms of the contract and, when ap-
plicable, a restoration agreement;

(2) to suspend any existing cropland base and allotment
history for the land under another program administered by
the Secretary; and

(3) to implement a grazing management plan, as approved
by the Secretary, which may be modified upon mutual agree-
ment of the parties.

(b) EASEMENTS.—To be eligible to enroll eligible land in the
program through an easement, the owner of the land shall agree—

(1) to grant an easement to the Secretary or to an eligible
entity described in section 1238Q);

(2) to create and record an appropriate deed restriction in
accordance with applicable State law to reflect the easement;

(3) to provide a written statement of consent to the ease-
ment signed by persons holding a security interest or any vest-
ed interest in the land;

(4) to provide proof of unencumbered title to the under-
lying fee interest in the land that is the subject of the ease-
ment;

(5) to comply with the terms of the easement and, when
applicable, a restoration agreement;

(6) to implement a grazing management plan, as approved
by the Secretary, which may be modified upon mutual agree-
ment of the parties; and

(7) to eliminate any existing cropland base and allotment
history for the land under another program administered by
the Secretary.

(c) RESTORATION AGREEMENTS.—

(1) WHEN APPLICABLE.—To be eligible for cost-share assist-
ance to restore eligible land subject to a rental contract or an
easement under the program, the owner or operator of the land
shall agree to comply with the terms of a restoration agree-
ment.

(2) TERMS AND CONDITIONS.—The Secretary shall prescribe
the terms and conditions of a restoration agreement by which
eligible land that is subject to a rental contract or easement
under the program shall be restored.

(3) DuTiES.—The restoration agreement shall describe the
respective duties of the owner or operator and the Secretary,
including the Federal share of restoration payments and tech-
nical assistance.

(d) TERMS AND CONDITIONS APPLICABLE TO RENTAL CONTRACTS
AND EASEMENTS.—

(1) PERMISSIBLE ACTIVITIES.—The terms and conditions of
a rental contract or easement under the program shall per-
mit—

(A) common grazing practices, including maintenance
and necessary cultural practices, on the land in a manner
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that is consistent with maintaining the viability of grass-

land, forb, and shrub species appropriate to that locality;

(B) haying, mowing, or harvesting for seed production,
subject to appropriate restrictions during the nesting sea-
son for birds in the local area that are in significant de-
cline or are conserved in accordance with Federal or State
law, as determined by the State Conservationist;

(C) fire presuppression, rehabilitation, and construc-
tion of fire breaks; and

(D) grazing related activities, such as fencing and live-
stock watering.

(2) PrROHIBITIONS.—The terms and conditions of a rental
contract or easement under the program shall prohibit—

(A) the production of crops (other than hay), fruit
trees, vineyards, or any other agricultural commodity that
is inconsistent with maintaining grazing land; and

(B) except as permitted under a restoration plan, the
conduct of any other activity that would be inconsistent
with maintaining grazing land enrolled in the program.

(3) ADDITIONAL TERMS AND CONDITIONS.—A rental contract
or easement under the program shall include such additional
provisions as the Secretary determines are appropriate to carry
out or facilitate the purposes and administration of the pro-
gram.

(e) VIOLATIONS.—On a violation of the terms or conditions of
a rental contract, easement, or restoration agreement entered into
under this section—

(1) the contract or easement shall remain in force; and

(2) the Secretary may require the owner or operator to re-
fund all or part of any payments received under the program,
with interest on the payments as determined appropriate by
the Secretary.

SEC. 1238P. [16 U.S.C. 3838p] DUTIES OF SECRETARY.
(a) EVALUATION AND RANKING OF APPLICATIONS.—

(1) CRITERIA.—The Secretary shall establish criteria to
evaluate and rank applications for rental contracts and ease-
ments under the program. 1238P-1

(2) CONSIDERATIONS.—In establishing the criteria, the Sec-
retary shall emphasize support for—

(A) grazing operations;
(B) plant and animal biodiversity; and
(C) grassland, land that contains forbs, and shrubland
under the greatest threat of conversion to uses other than
grazing.
(b) PAYMENTS.—

(1) IN GENERAL.—In return for the execution of a rental
contract or the granting of an easement by an owner or oper-
ator under the program, the Secretary shall—

(A) make rental contract or easement payments to the

E)Wner dor operator in accordance with paragraphs (2) and

3); an

1238P-1 39 as in original. Extra space before the period should probably be struck.
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(B) make payments to the owner or operator under a
restoration agreement for the Federal share of the cost of
restoration in accordance with paragraph (4).

(2) RENTAL CONTRACT PAYMENTS.—

(A) PERCENTAGE OF GRAZING VALUE OF LAND.—In re-
turn for the execution of a rental contract by an owner or
operator under the program, the Secretary shall make an-
nual payments during the term of the contract in an
amount, subject to subparagraph (B), that is not more
than 75 percent of the grazing value of the land covered
by the contract.

(B) PAYMENT LIMITATION.—Payments made under 1 or
more rental contracts to a person or legal entity, directly
or indirectly, may not exceed, in the aggregate, $50,000
per year.

(3) EASEMENT PAYMENTS.—

(A) IN GENERAL.—Subject to subparagraph (B), in re-
turn for the granting of an easement by an owner under
the program, the Secretary shall make easement payments
in an amount not to exceed the fair market value of the
land less the grazing value of the land encumbered by the
easement.

(B) METHOD FOR DETERMINATION OF COMPENSATION.—
In making a determination under subparagraph (A), the
Secretary shall pay as compensation for a easement ac-
quired under the program the lowest of—

(1) the fair market value of the land encumbered
by the easement, as determined by the Secretary,
using—

(I) the Uniform Standards of Professional Ap-
praisal Practices; or
(IT) an area-wide market analysis or survey;

(ii) the amount corresponding to a geographical
cap, as determined by the Secretary in regulations; or

(iii) the offer made by the landowner.

(C) SCHEDULE.—Easement payments may be provided
in up to 10 annual payments of equal or unequal amount,
as agreed to by the Secretary and the owner.

(4) RESTORATION AGREEMENT PAYMENTS.—

(A) FEDERAL SHARE OF RESTORATION.—The Secretary
shall make payments to an owner or operator under a res-
toration agreement of not more than 50 percent of the
costs of carrying out measures and practices necessary to
restore functions and values of that land.

(B) PAYMENT LIMITATION.—Payments made under 1 or
more restoration agreements to a person or legal entity, di-
rectly or indirectly, may not exceed, in the aggregate,
$50,000 per year.

(5) PAYMENTS TO OTHERS.—If an owner or operator who is
entitled to a payment under the program dies, becomes incom-
petent, is otherwise unable to receive the payment, or is suc-
ceeded by another person who renders or completes the re-
quired performance, the Secretary shall make the payment, in
accordance with regulations promulgated by the Secretary and
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without regard to any other provision of law, in such manner
as the Secretary determines is fair and reasonable in light of
all the circumstances.

SEC. 1238Q. [16 U.S.C. 3838q]1 DELEGATION OF DUTY.
(a) AUTHORITY TO DELEGATE.—The Secretary may delegate a
duty under the program—

(1) by transferring title of ownership to an easement to an
eligible entity to hold and enforce; or

(2) by entering into a cooperative agreement with an eligi-
ble entity for the eligible entity to own, write, and enforce an
easement.

(b) ELIGIBLE ENTITY DEFINED.—In this section, the term “eligi-
ble entity” means—

(1) an agency of State or local government or an Indian
tribe; or

(2) an organization that—

(A) is organized for, and at all times since the forma-
tion of the organization has been operated principally for,
one or more of the conservation purposes specified in
clause (i), (i1), (iii), or (iv) of section 170(h)(4)(A) of the In-
ternal Revenue Code of 1986;

(B) is an organization described in section 501(c)(3) of
that Code that is exempt from taxation under section
501(a) of that Code; and

(C) is described in—

(i) paragraph (1) or (2) of section 509(a) of that

Code; or

(i1) in section 509(a)(3) of that Code, and is con-
trolled by an organization described in section

509(a)(2) of that Code.

(c) TRANSFER OF TITLE OF OWNERSHIP.—

(1) TRANSFER.—The Secretary may transfer title of owner-
ship to an easement to an eligible entity to hold and enforce,
in lieu of the Secretary, subject to the right of the Secretary
to conduct periodic inspections and enforce the easement, if—

(A) the Secretary determines that the transfer will
promote protection of grassland, land that contains forbs,
or shrubland,;

(B) the owner authorizes the eligible entity to hold or
enforce the easement; and

(C) the eligible entity agrees to assume the costs in-
curred in administering and enforcing the easement, in-
cluding the costs of restoration or rehabilitation of the land
as specified by the owner and the eligible entity.

(2) APPLICATION.—An eligible entity that seeks to hold and
enforce an easement shall apply to the Secretary for approval.

(3) APPROVAL BY SECRETARY.—The Secretary may approve
an application described in paragraph (2) if the eligible enti-
ty—

(A) has the relevant experience necessary, as appro-
priate for the application, to administer an easement on
grassland, land that contains forbs, or shrubland,;
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(B) has a charter that describes a commitment to con-
serving ranchland, agricultural land, or grassland for graz-
ing and conservation purposes; and

(C) has the resources necessary to effectuate the pur-
poses of the charter.

(d) COOPERATIVE AGREEMENTS.—

(1) AUTHORIZED; TERMS AND CONDITIONS.—The Secretary
shall establish the terms and conditions of a cooperative agree-
ment under which an eligible entity shall use funds provided
by the Secretary to own, write, and enforce an easement, in
lieu of the Secretary.

(2) MINIMUM REQUIREMENTS.—At a minimum, the coopera-
tive agreement shall—

(A) specify the qualification of the eligible entity to
carry out the entity’s responsibilities under the program,
including acquisition, monitoring, enforcement, and imple-
mentation of management policies and procedures that en-
sure the long-term integrity of the easement protections;

(B) require the eligible entity to assume the costs in-
curred in administering and enforcing the easement, in-
cluding the costs of restoration or rehabilitation of the land
as specified by the owner and the eligible entity;

(C) specify the right of the Secretary to conduct peri-
odic inspections to verify the eligible entity’s enforcement
of the easement;

(D) subject to subparagraph (E), identify a specific
project or a range of projects to be funded under the agree-
ment;

(E) allow, upon mutual agreement of the parties, sub-
stitution of qualified projects that are identified at the
time of substitution;

(F) specify the manner in which the eligible entity will
evaluate and report the use of funds to the Secretary;

(G) allow the eligible entity flexibility to develop and
use terms and conditions for easements, if the Secretary
finds the terms and conditions consistent with the pur-
poses of the program and adequate to enable effective en-
forcement of the easements;

(H) if applicable, allow an eligible entity to include a
charitable donation or qualified conservation contribution
(as defined by section 170(h) of the Internal Revenue Code
of 1986) from the landowner from which the easement will
be purchased as part of the entity’s share of the cost to
purchase an easement; and

(I) provide for a schedule of payments to an eligible
entity, as agreed to by the Secretary and the eligible enti-
ty.

(3) COST SHARING.—

(A) IN GENERAL.—As part of a cooperative agreement
with an eligible entity under this subsection, the Secretary
may provide a share of the purchase price of an easement
under the program.
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(B) MINIMUM SHARE BY ELIGIBLE ENTITY.—The eligible
entity shall be required to provide a share of the purchase
price at least equivalent to that provided by the Secretary.

(C) PrioriTY.—The Secretary may accord a higher pri-
ority to proposals from eligible entities that leverage a
greater share of the purchase price of the easement.

(4) VioLATION.—If an eligible entity violates the terms or
conditions of a cooperative agreement entered into under this
subsection—

(A) the cooperative agreement shall remain in force;
and

(B) the Secretary may require the eligible entity to re-
fund all or part of any payments received by the eligible
entity under the program, with interest on the payments
as determined appropriate by the Secretary.

(e) PROTECTION OF FEDERAL INVESTMENT.—When delegating a
duty under this section, the Secretary shall ensure that the terms
of an easement include a contingent right of enforcement for the
Department.

CHAPTER 3—ENVIRONMENTAL EASEMENT PROGRAM

SEC. 1239. [16 U.S.C. 38391 ENVIRONMENTAL EASEMENT PROGRAM.

(a) ESTABLISHMENT.—The Secretary shall, during the 1991
through 1995 calendar years, formulate and carry out an environ-
mental easement program (hereafter in this chapter referred to as
the “easement program”) in accordance with this chapter, through
the acquisition of permanent easements or easements for the max-
imum term permitted under applicable State law from willing own-
ers of eligible farms or ranches in order to ensure the continued
long-term protection of environmentally sensitive lands or reduc-
tion in the degradation of water quality on such farms or ranches
through the continued conservation and improvement of soil and
water resources.

(b) ELIGIBILITY; TERMINATION.—

(1) IN GENERAL.—The Secretary may acquire easements
under this section on land placed in the conservation reserve
under this subtitle (other than such land that is likely to con-
tinue to remain out of production and that does not pose an
off-farm environmental threat), land under the Water Bank
Act (16 U.S.C. 1301), or other cropland that—

(A) contains riparian corridors;

(B) is an area of critical habitat for wildlife, especially
threatened or endangered species; or

(C) contains other environmentally sensitive areas, as
determined by the Secretary, that would prevent a pro-
ducer from complying with other Federal, State, or local
environmental goals if commodities were to be produced on
such land.

(2) INELIGIBLE LAND.—The Secretary may not acquire
easements on—

(A) land that contains timber stands established under
the conservation reserve under subtitle D; or
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(B) pasture land established to trees under the con-

servation reserve under subtitle D.

(3) TERMINATION OF EXISTING CONTRACT.—The Secretary
may terminate or modify any existing contract entered into
under section 1231(a) if eligible land that is subject to such
contract is transferred into the program established by this
chapter.

SEC. 1239A. lgl(i U.S.C. 3839a] DUTIES OF OWNERS; COMPONENTS OF

(a) DUTIES OF OWNERS.—

(1) PLAN.—In conjunction with the creation of an easement
on any lands under this chapter, the owner of the farm or
ranch wherein such lands are located must agree to implement
a natural resource conservation management plan under sub-
section (b) approved by the Secretary in consultation with the
Secretary of the Interior.

(2) AGREEMENT.—In return for the creation of an easement
on any lands under this chapter, the owner of the farm or
ranch wherein such lands are located must agree to the fol-
lowing:

(A) To the creation and recordation of an appropriate
deed restriction in accordance with applicable State law to
reflect the easement agreed to under this chapter with re-
spect to such lands.

(B) To provide a written statement of consent to such
ieasgment signed by those holding a security interest in the
and.

(C) To comply with such additional provisions as the
Secretary determines are desirable and are included in the
easement to carry out this chapter or to facilitate the prac-
tical administration thereof.

(D) To specify the location of any timber harvesting on
land subject to the easement. Harvesting and commercial
sales of Christmas trees and nuts shall be prohibited on
such land, except that no such easement or related agree-
ment shall prohibit activities consistent with customary
forestry practices, such as pruning, thinning, or tree stand
improvement on lands converted to forestry uses.

(E) To limit the production of any agricultural com-
modity on such lands only to production for the benefit of
wildlife.

(F) Not to conduct any harvesting or grazing, nor oth-
erwise make commercial use of the forage, on land that is
subject to the easement unless specifically provided for in
the easement or related agreement.

(G) Not to adopt any other practice that would tend to
defeat the purposes of this chapter, as determined by the
Secretary.

(3) VIOLATION.—On the violation of the terms or conditions
of the easement or related agreement entered into under this
section, the easement shall remain in force and the Secretary
may require the owner to refund all or part of any payments
received by the owner under this chapter, together with inter-
est thereon as determined appropriate by the Secretary.
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(b) COMPONENTS OF PLAN.—The natural resource conservation
management plan referred to in subsection (a)(1) (hereafter re-
ferred to as the “plan”)—

(1) shall set forth—

(A) the conservation measures and practices to be car-
ried out by the owner of the land subject to the easement;
and

(B) the commercial use, if any, to be permitted on such
land during the term of the easement; and
(2) shall provide for the permanent retirement of any exist-

ing cropland base and allotment history for such land under

any program administered by the Secretary.

SEC. 1239B. [16 U.S.C 3839b] DUTIES OF THE SECRETARY.
In return for the granting of an easement by an owner under
this chapter, the Secretary shall—

(1) share the cost of carrying out the establishment of con-
servation measures and practices set forth in the plan for
which the Secretary determines that cost sharing is appro-
priate and in the public interest;

(2) pay for a period not to exceed 10 years annual ease-
ment payments in the aggregate not to exceed the lesser of—

(A) $250,000; or
(B) the difference in the value of the land with and
without an easement,;

(3) provide necessary technical assistance to assist owners
in complying with the terms and conditions of the easement
and the plan; and

(4) permit the land to be used for wildlife activities, includ-
ing hunting and fishing, if such use is permitted by the owner.

SEC. 1239C. [16 U.S.C. 3839c] PAYMENTS.

(a) TIME OF PAYMENT.—The Secretary shall provide payment
for obligations incurred by the Secretary under this chapter—

(1) with respect to any cost sharing obligation as soon as
possible after the obligation is incurred; and

(2) with respect to any annual easement payment obliga-
tion incurred by the Secretary as soon as possible after October
1 of each calendar year.

(b) CoST SHARING PAYMENTS.—In making cost sharing pay-
ments to owners under this chapter, the Secretary may pay up to
100 percent of the cost of establishing conservation measures and
practices pursuant to this chapter.

(c) EASEMENT PAYMENTS; ACCEPTABILITY OF OFFERS.—

(1) DETERMINATION OF AMOUNT.—The Secretary shall de-
termine the amount payable to owners in the form of easement
payments under this chapter, and in making such determina-
tion may consider, among other things, the amount necessary
to encourage owners to participate in the easement program.

(2) ACCEPTABILITY OF OFFERS.—In determining the accept-
ability of easement offers, the Secretary may take into consid-
eration—

(A) the extent to which the purposes of the easement
program would be achieved on the land,;
(B) the productivity of the land; and
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(C) the on-farm and off-farm environmental threats if
the land is used for the production of agricultural commod-
ities.

(d) Form OF PAYMENT.—Except as otherwise provided in this
section, payments under this chapter—

(1) shall be made in cash in such amount and at such time
as is agreed on and specified in the easement or related agree-
ment; and

(2) may be made in advance of a determination of perform-
ance.

(e) PAYMENTS TO OTHERS.—If an owner who is entitled to a
payment under this chapter dies, becomes incompetent, is other-
wise unable to receive such payment, or is succeeded by another
person who renders or completes the required performance, the
Secretary shall make such payment, in accordance with regulations
prescribed by the Secretary and without regard to any other provi-
sion of law, in such manner as the Secretary determines is fair and
reasonable in light of all of the circumstances.

(f) PAYMENT LIMITATION.—

(1) IN GENERAL.—The total amount of easement payments
made to a person under this chapter for any year may not ex-
ceed $50,000.

(2) REGULATIONS.—The Secretary shall issue regulations
prescribing such rules as the Secretary determines necessary
to ensure a fair and reasonable application of the limitation
contained in this subsection.

(3) OTHER PAYMENTS.—Easement payments received by an
owner shall be in addition to, and not affect, the total amount
of payments that such owner is otherwise eligible to receive
under this Act, the Food, Agriculture, Conservation, and Trade
Act of 1990, or the Agricultural Act of 1949 (7 U.S.C. 1421 et
seq.).

(4) STATE ENVIRONMENTAL ENHANCEMENT.—The provisions
of this subsection that limit payments to any person, and sec-
tion 1305(d) of the Agricultural Reconciliation Act of 1987 (7
U.S.C. 1308 note), shall not be applicable to payments received
by a State, political subdivision, or agency thereof in connec-
tion with agreements entered into under an environmental
easement enhancement program carried out by that entity that
has been approved by the Secretary. The Secretary may enter
into such agreements for payments to States, political subdivi-
sions, or agencies thereof that the Secretary determines will
advance the purposes of this chapter.

(g) EXEMPTION FROM AUTOMATIC SEQUESTER.—Notwith-
standing any other provision of law, no order issued under section
252 of the Balanced Budget and Emergency Deficit Control Act of
1985, as amended (2 U.S.C. 902) shall affect any payment under
this chapter.

SEC. 1239D. [16 U.S.C. 3839d] CHANGES IN OWNERSHIP; MODIFICATION
OF EASEMENT.

(a) LiMITATIONS.—No easement shall be created under this
chapter on land that has changed ownership in the preceding 12
months unless—
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(1) the new ownership was acquired by will or succession
as a result of the death of the previous owner;

(2) the new ownership was acquired before January 1,
1990; or

(3) the Secretary determines that the land was acquired
under circumstances that give adequate assurances that such
land was not acquired for the purposes of placing it in the pro-
gram established by this chapter.

(b) MODIFICATION; TERMINATION.—

(1) MODIFICATION.—The Secretary may modify an ease-
ment acquired from, or a related agreement with, an owner
under this chapter if—

(A) the current owner of the land agrees to such modi-
fication; and

(B) the Secretary determines that such modification is
desirable—

(i) to carry out this chapter;

(ii) to facilitate the practical administration of this
chapter; or

(iii) to achieve such other goals as the Secretary
determines are appropriate and consistent with this
chapter.

(2) TERMINATION.—

(A) IN GENERAL.—The Secretary may terminate an
easement created with an owner under this chapter if—

(1) the current owner of the land agrees to such
termination; and

(i1) the Secretary determines that such termi-
nation would be in the public interest.

(B) NOTICE.—At least 90 days before taking any action
to terminate under subparagraph (A) all easements en-
tered into under this chapter, the Secretary shall provide
written notice of such action to the Committee on Agri-
culture of the House of Representatives and the Com-
mittee on Agriculture, Nutrition, and Forestry of the Sen-
ate.

CHAPTER 4—ENVIRONMENTAL QUALITY INCENTIVES
PROGRAM

SEC. 1240. [16 U.S.C. 3839aa] PURPOSES.

The purposes of the environmental quality incentives program
established by this chapter are to promote agricultural production,
forest management, and environmental quality as compatible goals,
and to optimize environmental benefits, by—

(1) assisting producers in complying with local, State, and
national regulatory requirements concerning—

(A) soil, water, and air quality;
(B) wildlife habitat; and
(C) surface and ground water conservation,;

(2) avoiding, to the maximum extent practicable, the need
for resource and regulatory programs by assisting producers in
protecting soil, water, air, and related natural resources and
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meeting environmental quality criteria established by Federal,
State, tribal, and local agencies;

(3) providing flexible assistance to producers to install and
maintain conservation practices that sustain food and fiber
production while—

(A) enhancing soil, water, and related natural re-
sources, including grazing land, forestland, wetland, and
wildlife; and

(B) conserving energy;

(4) assisting producers to make beneficial, cost effective
changes to production systems (including conservation prac-
tices related to organic production), grazing management, fuels
management, forest management, nutrient management asso-
ciated with livestock, pest or irrigation management, or other
practices on agricultural and forested land; and

(5) consolidating and streamlining conservation planning
and regulatory compliance processes to reduce administrative
burdens on producers and the cost of achieving environmental
goals.

SEC. 1240A. [16 U.S.C. 3839aa-11 DEFINITIONS.
In this chapter:

(1) ELIGIBLE LAND.—

(A) IN GENERAL.—The term “eligible land” means land
on which agricultural commodities, livestock, or forest-re-
lated products are produced.

(B) INcLusiONS.—The term “eligible land” includes the
following:

(i) Cropland.

(i1) Grassland.

(iii) Rangeland.

(iv) Pasture land.

(v) Nonindustrial private forest land.

(vi) Other agricultural land (including cropped
woodland, marshes, and agricultural land used for the
production of livestock) on which resource concerns re-
lated to agricultural production could be addressed
through a contract under the program, as determined
by the Secretary.

(2) NATIONAL ORGANIC PROGRAM.—The term “national or-
ganic program” means the national organic program estab-
lished under the Organic Foods Production Act of 1990 (7
U.S.C. 6501 et. seq.).

(3) ORGANIC SYSTEM PLAN.—The term “organic system
plan” means an organic plan approved under the national or-
ganic program.

(4) PAYMENT.—The term “payment” means financial assist-
ance provided to a producer for performing practices under this
chapter, including compensation for—

(A) incurred costs associated with planning, design,
materials, equipment, installation, labor, management,
maintenance, or training; and

(B) income forgone by the producer.
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(5) PRACTICE.—The term “practice” means 1 or more im-
provements and conservation activities that are consistent with
the purposes of the program under this chapter, as determined
by the Secretary, including—

(A) improvements to eligible land of the producer, in-
cluding—
(1) structural practices;
(i1) land management practices;
(iii) vegetative practices;
(iv) forest management; and
(v) other practices that the Secretary determines
would further the purposes of the program; and
(B) conservation activities involving the development
of plans appropriate for the eligible land of the producer,
including—
1 (i) comprehensive nutrient management planning;
an
(i) other plans that the Secretary determines
would further the purposes of the program under this
chapter.

(6) PROGRAM.—The term “program” means the environ-

mental quality incentives program established by this chapter.

SEC. 1240B. [16 U.S.C. 3839aa-2] ESTABLISHMENT AND ADMINISTRA-
TION

(a) ESTABLISHMENT.—During each of the 2002 through 2015
fiscal years, the Secretary shall provide payments to producers that
enter into contracts with the Secretary under the program.

(b) PRACTICES AND TERM.—

(1) PRACTICES.—A contract under the program may apply
to the performance of one or more practices.

(2) TERM.—A contract under the program shall have a
term that—

(A) at a minimum, is equal to the period beginning on
the date on which the contract is entered into and ending
on the date that is one year after the date on which all
practices under the contract have been implemented; but

(B) not to exceed 10 years.

(c) BIDDING DOWN.—If the Secretary determines that the envi-
ronmental values of two or more applications for payments are
comparable, the Secretary shall not assign a higher priority to the
application only because it would present the least cost to the pro-
gram.

(d) PAYMENTS.—

(1) AVAILABILITY OF PAYMENTS.—Payments are provided to
a producer to implement one or more practices under the pro-
gram.

(2) LIMITATION ON PAYMENT AMOUNTS.—A payment to a
producer for performing a practice may not exceed, as deter-
mined by the Secretary—

(A) 75 percent of the costs associated with planning,
design, materials, equipment, installation, labor, manage-
ment, maintenance, or training;

(B) 100 percent of income foregone by the producer; or
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(C) in the case of a practice consisting of elements cov-
ered under subparagraphs (A) and (B)—

(1) 75 percent of the costs incurred for those ele-
ments covered under subparagraph (A); and

(i1) 100 percent of income foregone for those ele-
ments covered under subparagraph (B).

(3) SPECIAL RULE INVOLVING PAYMENTS FOR FOREGONE IN-
COME.—In determining the amount and rate of payments
under paragraph (2)(B), the Secretary may accord great signifi-
cance to a practice that, as determined by the Secretary, pro-
motes—

(A) residue management;

(B) nutrient management;

(C) air quality management;

(D) invasive species management;

(E) pollinator habitat;

(F) animal carcass management technology; or

(G) pest management.

(4) INCREASED PAYMENTS FOR CERTAIN PRODUCERS.—

(A) IN GENERAL.—Notwithstanding paragraph (2), in
the case of a producer that is a limited resource, socially
disadvantaged farmer or rancher or a beginning farmer or
rancher, the Secretary shall increase the amount that
would otherwise be provided to a producer under this sub-
section—

(i) to not more than 90 percent of the costs associ-
ated with planning, design, materials, equipment, in-
stallation, labor, management, maintenance, or train-
ing; and

(i1) to not less than 25 percent above the otherwise
applicable rate.

(B) ADVANCE PAYMENTS.—Not more than 30 percent of
the amount determined under subparagraph (A) may be
provided in advance for the purpose of purchasing mate-
rials or contracting.

(5) FINANCIAL ASSISTANCE FROM OTHER SOURCES.—Except
as provided in paragraph (6), any payments received by a pro-
ducer from a State or private organization or person for the
implementation of one or more practices on eligible land of the
producer shall be in addition to the payments provided to the
producer under this subsection.

(6) OTHER PAYMENTS.—A producer shall not be eligible for
payments for practices on eligible land under the program if
the producer receives payments or other benefits for the same
practice on the same land under another program under this
subtitle.

(e) MODIFICATION OR TERMINATION OF CONTRACTS.—

(1) VOLUNTARY MODIFICATION OR TERMINATION.—The Sec-
retary may modify or terminate a contract entered into with a
producer under the program if—

(A) the producer agrees to the modification or termi-
nation; and

(B) the Secretary determines that the modification or
termination is in the public interest.
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(2) INVOLUNTARY TERMINATION.—The Secretary may termi-
nate a contract under the program if the Secretary determines
that the producer violated the contract.

(f) ALLOCATION OF FUNDING.—For each of fiscal years 2002
through 2012, 60 percent of the funds made available for payments
under the program shall be targeted at practices relating to live-
stock production.

(g) FUNDING FOR FEDERALLY RECOGNIZED NATIVE AMERICAN
INDIAN TRIBES AND ALASKA NATIVE CORPORATIONS.—The Secretary
may enter into alternative funding arrangements with federally
recognized Native American Indian Tribes and Alaska Native Cor-
porations (including their affiliated membership organizations) if
the Secretary determines that the goals and objectives of the pro-
gram will be met by such arrangements, and that statutory limita-
tions regarding contracts with individual producers will not be ex-
ceeded by any Tribal or Native Corporation member.

(h) WATER CONSERVATION OR IRRIGATION EFFICIENCY PRAC-
TICE.—

(1) AVAILABILITY OF PAYMENTS.—The Secretary may pro-
vide payments under this subsection to a producer for a water
conservation or irrigation practice.

(2) PRIORITY.—In providing payments to a producer for a
water conservation or irrigation practice, the Secretary shall
give priority to applications in which—

(A) consistent with the law of the State in which the
eligible land of the producer is located, there is a reduction
in water use in the operation of the producer; or

(B) the producer agrees not to use any associated
water savings to bring new land, other than incidental
land needed for efficient operations, under irrigated pro-
duction, unless the producer is participating in a water-
shed-wide project that will effectively conserve water, as
determined by the Secretary.

(i) PAYMENTS FOR CONSERVATION PRACTICES RELATED TO OR-
GANIC PRODUCTION.—

(1) PAYMENTS AUTHORIZED.—The Secretary shall provide
payments under this subsection for conservation practices, on
some or all of the operations of a producer, related—

(A) to organic production; and

(B) to the transition to organic production.

(2) ELIGIBILITY REQUIREMENTS.—As a condition for receiv-
ing payments under this subsection, a producer shall agree—

(A) to develop and carry out an organic system plan;
or

(B) to develop and implement conservation practices
for certified organic production that are consistent with an
organic system plan and the purposes of this chapter.

(3) PAYMENT LIMITATIONS.—Payments under this sub-
section to a person or legal entity, directly or indirectly, may
not exceed, in the aggregate, $20,000 per year or $80,000 dur-
ing any 6-year period. In applying these limitations, the Sec-
retary shall not take into account payments received for tech-
nical assistance.
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(4) EXCLUSION OF CERTAIN ORGANIC CERTIFICATION
cosTS.—Payments may not be made under this subsection to
cover the costs associated with organic certification that are el-
igible for cost-share payments under section 10606 of the Farm
Security and Rural Investment Act of 2002 (7 U.S.C. 6523).

(5) TERMINATION OF CONTRACTS.—The Secretary may can-
cel or otherwise nullify a contract to provide payments under
this subsection if the Secretary determines that the producer—

(A) is not pursuing organic certification; or
(B) is not in compliance with the Organic Foods Pro-
duction Act of 1990 (7 U.S.C. 6501 et seq).

SEC. 1240C. [16 U.S.C. 3839aa-3]1 EVALUATION OF APPLICATIONS.

(a) EVALUATION CRITERIA.—The Secretary shall develop cri-
teria for evaluating applications that will ensure that national,
State, and local conservation priorities are effectively addressed.

(b) PRIORITIZATION OF APPLICATIONS.—In evaluating applica-
tions under this chapter, the Secretary shall prioritize applica-
tions—

(1) based on their overall level of cost-effectiveness to en-
sure that the conservation practices and approaches proposed
are the most efficient means of achieving the anticipated envi-
ronmental benefits of the project;

(2) based on how effectively and comprehensively the
project addresses the designated resource concern or resource
concerns;

(3) that best fulfill the purpose of the environmental qual-
ity incentives program specified in section 1240(1); and

(4) that improve conservation practices or systems in place
on the operation at the time the contract offer is accepted or
that will complete a conservation system.

(¢) GROUPING OF APPLICATIONS.—To the greatest extent prac-
ticable, the Secretary shall group applications of similar crop or
livestock operations for evaluation purposes or otherwise evaluate
applications relative to other applications for similar farming oper-
ations.

SEC. 1240D. [16 U.S.C. 3839aa-4] DUTIES OF PRODUCERS.
To receive payments under the program, a producer shall
agree—

(1) to implement an environmental quality incentives pro-
gram plan (including a comprehensive nutrient management
plan, if applicable) that describes conservation and environ-
mental purposes to be achieved through 1 or more practices
that are approved by the Secretary;

(2) not to conduct any practices on the farm, ranch, or for-
est land that would tend to defeat the purposes of the program;

(3) on the violation of a term or condition of the contract
at anytime the producer has control of the land—

(A) if the Secretary determines that the violation war-
rants termination of the contract—
(1) to forfeit all rights to receive payments under
the contract; and
(i) to refund to the Secretary all or a portion of
the payments received by the owner or operator under
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the contract, including any interest on the payments,

as determined by the Secretary; or

(B) if the Secretary determines that the violation does
not warrant termination of the contract, to refund to the

Secretary, or accept adjustments to, the payments pro-

vided to the owner or operator, as the Secretary deter-

mines to be appropriate;

(4) on the transfer of the right and interest of the producer
in land subject to the contract, unless the transferee of the
right and interest agrees with the Secretary to assume all obli-
gations of the contract, to refund all payments received under
the program, as determined by the Secretary;

(5) to supply information as required by the Secretary to
determine compliance with the program plan and requirements
of the program; and

(6) to comply with such additional provisions as the Sec-
retary determines are necessary to carry out the program plan.

SEC. 1240E. [16 U.S.C. 3839aa-51 ENVIRONMENTAL QUALITY INCEN-
TIVES PROGRAM PLAN.

(a) PLAN OF OPERATIONS.—To be eligible to receive payments
under the program, a producer shall submit to the Secretary for ap-
proval a plan of operations that—

(1) specifies practices covered under the program;

(2) includes such terms and conditions as the Secretary
considers necessary to carry out the program, including a de-
scription of the purposes to be met by the implementation of
the plan;

(3) in the case of a confined livestock feeding operation,
provides for development and implementation of a comprehen-
sive nutrient management plan, if applicable; and

(4) in the case of forest land, is consistent with the provi-
sions of a forest management plan that is approved by the Sec-
retary, which may include—

(A) a forest stewardship plan described in section 5 of

the Cooperative Forestry Assistance Act of 1978 (16 U.S.C.

2103a);

(B) another practice plan approved by the State for-
ester; or

(C) another plan determined appropriate by the Sec-
retary.

(b) AVOIDANCE OF DUPLICATION.—The Secretary shall—

(1) consider a plan developed in order to acquire a permit
under a water or air quality regulatory program as the equiva-
lent of a plan of operations under subsection (a), if the plan
contains elements equivalent to those elements required by a
plan of operations; and

(2) to the maximum extent practicable, eliminate duplica-
tion of planning activities under the program under this chap-
ter and comparable conservation programs.

SEC. 1240F. [16 U.S.C. 3839aa-6] DUTIES OF THE SECRETARY.

To the extent appropriate, the Secretary shall assist a producer
in achieving the conservation and environmental goals of a pro-
gram plan by—
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(1) providing payments for developing and implementing 1
or more practices, as appropriate; and

(2) providing the producer with information and training
to aid in implementation of the plan.

SEC. 1240G. [16 U.S.C. 3839aa-7] LIMITATION ON PAYMENTS.

(a) LIMITATION.—Subject to subsection (b), a person or legal en-

tity may not receive, directly or indirectly, cost-share or incentive

ayments under this chapter that, in the aggregate, exceed
5300,000 for all contracts entered into under this chapter by the
person or entity during any six-year period, (excluding funding ar-
rangements with federally recognized Native American Indian
Tribes or Alaska Native Corporations under section 1240B(h)) re-
gardless of the number of contracts entered into under this chapter
by the person or entity.

(b) WAIVER AUTHORITY.—In the case of contracts under this
chapter for projects of special environmental significance (including
projects involving methane digesters), as determined by the Sec-
retary, the Secretary may—

(1) waive the limitation otherwise applicable under sub-
section (a); and

(2) raise the limitation to not more than $450,000 during
any six-year period.

SEC. 1240H. [16 U.S.C. 3839aa-8] CONSERVATION INNOVATION GRANTS
AND PAYMENTS.

(a) COMPETITIVE GRANTS FOR INNOVATIVE CONSERVATION AP-
PROACHES.—

(1) GRANTS.—Out of the funds made available to carry out
this chapter, the Secretary may pay the cost of competitive
grants that are intended to stimulate innovative approaches to
leveraging the Federal investment in environmental enhance-
ment and protection, in conjunction with agricultural produc-
tion or forest resource management, through the program.

(2) Use.—The Secretary may provide grants under this
subsection to governmental and non-governmental organiza-
tﬂ)ns and persons, on a competitive basis, to carry out projects
that—

(A) involve producers who are eligible for payments or
technical assistance under the program,;

(B) leverage Federal funds made available to carry out
the program under this chapter with matching funds pro-
vided by State and local governments and private organi-
zations to promote environmental enhancement and pro-
tection in conjunction with agricultural production;

(C) ensure efficient and effective transfer of innovative
technologies and approaches demonstrated through
projects that receive funding under this section, such as
market systems for pollution reduction and practices for
the storage of carbon in soil; and

(D) provide environmental and resource conservation
benefits through increased participation by producers of
specialty crops.

(b) AR QUALITY CONCERNS FROM AGRICULTURAL OPER-
ATIONS.—
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(1) IMPLEMENTATION ASSISTANCE.—The Secretary shall
provide payments under this subsection to producers to imple-
ment practices to address air quality concerns from agricul-
tural operations and to meet Federal, State, and local regu-
latory requirements. The funds shall be made available on the
basis of air quality concerns in a State and shall be used to
provide payments to producers that are cost effective and re-
flect innovative technologies.

(2) FUNDING.—Of the funds made available to carry out
this chapter, the Secretary shall carry out this subsection
using $37,500,000 for each of fiscal years 2009 through 2012.

SEC. 12401 [16 U.S.C. 3839aa-9] AGRICULTURAL WATER ENHANCEMENT
PROGRAM_ 12401-1

(a) DEFINITIONS.—In this section:

(1) AGRICULTURAL WATER ENHANCEMENT ACTIVITY.—The
term “agricultural water enhancement activity” includes the
{'ollc&wing activities carried out with respect to agricultural
and:

(A) Water quality or water conservation plan develop-
ment, including resource condition assessment and mod-
eling.

(B) Water conservation restoration or enhancement
projects, including conversion to the production of less
water-intensive agricultural commodities or dryland farm-
ing.

(C) Water quality or quantity restoration or enhance-
ment projects.

(D) Irrigation system improvement and irrigation effi-
ciency enhancement.

(E) Activities designed to mitigate the effects of
drought.

(F) Related activities that the Secretary determines
will help achieve water quality or water conservation bene-
fits on agricultural land.

(2) PARTNER.—The term “partner” means an entity that
enters into a partnership agreement with the Secretary to
carry out agricultural water enhancement activities on a re-
gional basis, including—

(A) an agricultural or silvicultural producer associa-
tion or other group of such producers;

(B) a State or unit of local government; or

(C) a federally recognized Indian tribe.

(3) PARTNERSHIP AGREEMENT.—The term “partnership
agreement” means an agreement between the Secretary and a
partner.

(4) PROGRAM.—The term “program” means the agricultural
water enhancement program established under subsection (b).

12401-1 Section 2903(b) of the Food, Conservation, and Energy Act of 2008 (P.L. 110-246; 122
Stat. 1819) provided: “During the period beginning on the date of the enactment of this Act and
ending on September 30, 2008, the Secretary of Agriculture shall continue to carry out the
ground and surface water conservation program under section 12401 of the Food Security Act
of 1985 (16 U.S.C. 3839aa-9), as in effect before the amendment made by section 2510, using
the terms, conditions, and funds available to the Secretary to carry out such program on the
day before the date of the enactment of this Act.”.
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(b) ESTABLISHMENT OF PROGRAM.—Beginning in fiscal year
2009, the Secretary shall carry out, in accordance with this section
and using such procedures as the Secretary determines to be ap-
propriate, an agricultural water enhancement program as part of
the environmental quality incentives program to promote ground
and surface water conservation and improve water quality on agri-
cultural lands—

(1) by entering into contracts with, and making payments
to, producers to carry out agricultural water enhancement ac-
tivities; or

(2) by entering into partnership agreements with partners,
in accordance with subsection (c¢), on a regional level to benefit
working agricultural land.

(c) PARTNERSHIP AGREEMENTS.—

(1) AGREEMENTS AUTHORIZED.—The Secretary may enter
into partnership agreements to meet the objectives of the pro-
gram described in subsection (b).

(2) APPLICATIONS.—An application to the Secretary to
enter into a partnership agreement under paragraph (1) shall
include the following:

(A) A description of the geographical area to be cov-
ered by the partnership agreement.

(B) A description of the agricultural water quality or
water conservation issues to be addressed by the partner-
ship agreement.

(C) A description of the agricultural water enhance-
ment objectives to be achieved through the partnership.

(D) A description of the partners collaborating to
achieve the project objectives and the roles, responsibil-
ities, and capabilities of each partner.

(E) A description of the program resources, including
payments the Secretary is requested to make.

(F) Such other such elements as the Secretary con-
siders necessary to adequately evaluate and competitively
select applications for partnership agreements.

(3) DUTIES OF PARTNERS.—A partner under a partnership
agreement shall—

(A) identify producers participating in the project and
act on their behalf in applying for the program,;

(B) leverage funds provided by the Secretary with ad-
ditional funds to help achieve project objectives;

(C) conduct monitoring and evaluation of project ef-
fects; and

(D) at the conclusion of the project, report to the Sec-
retary on project results.

(d) AGRICULTURAL WATER ENHANCEMENT ACTIVITIES BY PRO-
DUCERS.—The Secretary shall select agricultural water enhance-
ment activities proposed by producers according to applicable re-
quirements under the environmental quality incentives program.

(e) AGRICULTURAL WATER ENHANCEMENT ACTIVITIES BY PART-
NERS.—

(1) COMPETITIVE PROCESS.—The Secretary shall conduct a
competitive process to select partners. In carrying out the proc-
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ess, the Secretary shall make public the criteria used in evalu-

ating applications.

(2) AUTHORITY TO GIVE PRIORITY TO CERTAIN PROPOSALS.—
The Secretary may give a higher priority to proposals from
partners that—

(A) include high percentages of agricultural land and
producers in a region or other appropriate area;

(B) result in high levels of applied agricultural water
quality and water conservation activities;

(C) significantly enhance agricultural activity;

(D) allow for monitoring and evaluation; and

(E) assist producers in meeting a regulatory require-
ment that reduces the economic scope of the producer’s op-
eration.

(3) PRIORITY TO PROPOSALS FROM STATES WITH WATER
QUANTITY CONCERNS.—The Secretary shall give a higher pri-
ority to proposals from partners that—

(A) include the conversion of agricultural land from ir-
rigated farming to dryland farming;

(B) leverage Federal funds provided under the pro-
gram with funds provided by partners; and

(C) assist producers in States with water quantity con-
cerns, as determined by the Secretary.

(4) ADMINISTRATION.—In carrying out this subsection, the
Secretary shall—

(A) accept qualified applications—
(1) directly from partners applying on behalf of
producers; or
(i) from producers applying through a partner as
part of a regional agricultural water enhancement
project; and
(B) ensure that resources made available for regional
agricultural water enhancement activities are delivered in
accordance with applicable program rules.

(f) AREAS EXPERIENCING EXCEPTIONAL DROUGHT.—Notwith-
standing the purposes described in section 1240, the Secretary
shall consider as an eligible agricultural water enhancement activ-
ity the use of a water impoundment to capture surface water runoff
on agricultural land if the agricultural water enhancement activ-
ity—

(1) is located in an area that is experiencing or has experi-
enced exceptional drought conditions during the previous two
calendar years; and

(2) will capture surface water runoff through the construc-
tion, improvement, or maintenance of irrigation ponds or
small, on-farm reservoirs.

(g) WAIVER AUTHORITY.—To assist in the implementation of ag-
ricultural water enhancement activities under the program, the
Secretary shall waive the applicability of the limitation in section
1001D(b)(2)(B) of this Act for participating producers if the Sec-
retary determines that the waiver is necessary to fulfill the objec-
tives of the program.

(h) PAYMENTS UNDER PROGRAM.—
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(1) IN GENERAL.—The Secretary shall provide appropriate
payments to producers participating in agricultural water en-
hancement activities in an amount determined by the sec-
retary 12401-2 to be necessary to achieve the purposes of the pro-
gram described in subsection (b).

(2) PAYMENTS TO PRODUCERS IN STATES WITH WATER QUAN-
TITY CONCERNS.—The Secretary shall provide payments for a
period of five years to producers participating in agricultural
water enhancement activities under proposals described in
subsection (e)(3) in an amount sufficient to encourage pro-
ducers to convert from irrigated farming to dryland farming.

(i) CONSISTENCY WITH STATE LAW.—Any agricultural water en-
hancement activity conducted under the program shall be con-
ducted in a manner consistent with State water law.

(j) FUNDING.—

(1) AVAILABILITY OF FUNDS.—In addition to funds made
available to carry out this chapter under section 1241(a), the
Secretary shall carry out the program using, of the funds of the
Commodity Credit Corporation—

(A) $73,000,000 for each of fiscal years 2009 and 2010;

(B) $74,000,000 for fiscal year 2011; and

(C) $60,000,000 for fiscal year 2012 and each fiscal
year thereafter.

(2) LIMITATION ON ADMINISTRATIVE EXPENSES.—None of the
funds made available for regional agricultural water conserva-
tion activities under the program may be used to pay for the
administrative expenses of partners.

CHAPTER 5—OTHER CONSERVATION PROGRAMS
SEC. 1240M. [16 U.S.C. 3839bb] CONSERVATION OF PRIVATE GRAZING

(a) PURPOSE.—It is the purpose of this section to authorize the
Secretary to provide a coordinated technical, educational, and re-
lated assistance program to conserve and enhance private grazing
land resources and provide related benefits to all citizens of the
United States by—

(1) establishing a coordinated and cooperative Federal,
State, and local grazing conservation program for management
of private grazing land,;

(2) strengthening technical, educational, and related as-
sistance programs that provide assistance to owners and man-
agers of private grazing land;

(3) conserving and improving wildlife habitat on private
grazing land;

(4) conserving and improving fish habitat and aquatic sys-
tems through grazing land conservation treatment;

(5) protecting and improving water quality;

(6) improving the dependability and consistency of water
supplies;

(7) identifying and managing weed, noxious weed, and
brush encroachment problems on private grazing land; and

124012 So as in original. Should probably be “Secretary”.
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(8) integrating conservation planning and management de-
cisions by owners and managers of private grazing land, on a
voluntary basis.

(b) DEFINITIONS.—In this section:

(1) DEPARTMENT.—The term “Department” means the De-
partment of Agriculture.

(2) PRIVATE GRAZING LAND.—The term “private grazing
land” means private, State-owned, tribally-owned, and any
other non-federally owned rangeland, pastureland, grazed for-
est land, and hay land.

(3) SECRETARY.—The term “Secretary” means the Sec-
retary of Agriculture.

(c) PRIVATE GRAZING LAND CONSERVATION ASSISTANCE.—

(1) ASSISTANCE TO GRAZING LANDOWNERS AND OTHERS.—
Subject to the availability of appropriations for this section, the
Secretary shall establish a voluntary program to provide tech-
nical, educational, and related assistance to owners and man-
agers of private grazing land and public agencies, through local
conservation districts, to enable the landowners, managers,
and public agencies to voluntarily carry out activities that are
consistent with this section, including—

(A) maintaining and improving private grazing land
and the multiple values and uses that depend on private
grazing land,;

(B) implementing grazing land management tech-
nologies;

(C) managing resources on private grazing land, in-
cluding—

(i) planning, managing, and treating private graz-
ing land resources;

(i1) ensuring the long-term sustainability of pri-
vate grazing land resources;

(iii) harvesting, processing, and marketing private
grazing land resources; and

(iv) identifying and managing weed, noxious weed,
and brush encroachment problems;

(D) protecting and improving the quality and quantity
of water yields from private grazing land;

(E) maintaining and improving wildlife and fish habi-
tat on private grazing land;

(F) enhancing recreational opportunities on private
grazing land,;

(G) maintaining and improving the aesthetic character
of private grazing land,;

(H) identifying the opportunities and encouraging the
diversification of private grazing land enterprises; and

(I) encouraging the use of sustainable grazing systems,
such as year-round, rotational, or managed grazing.

(2) PROGRAM ELEMENTS.—

(A) FUNDING.—If funding is provided to carry out this
section, it shall be provided through a specific line-item in
the annual appropriations for the Natural Resources Con-
servation Service.
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(B) TECHNICAL ASSISTANCE AND EDUCATION.—Per-
sonnel of the Department trained in pasture and range
management shall be made available under the program to
deliver and coordinate technical assistance and education
to owners and managers of private grazing land, at the re-
quest of the owners and managers.

(d) GRAZING TECHNICAL ASSISTANCE SELF-HELP.—

(1) FINDINGS.—Congress finds that—

(A) there is a severe lack of technical assistance for
farmers and ranchers that graze livestock;

(B) Federal budgetary constraints preclude any signifi-
cant expansion, and may force a reduction of, current lev-
els of technical support; and

(C) farmers and ranchers have a history of coopera-
tively working together to address common needs in the
promotion of their products and in the drainage of wet
areas through drainage districts.

(2) ESTABLISHMENT OF GRAZING DEMONSTRATION.—In ac-
cordance with paragraph (3), the Secretary may establish 2
grazing management demonstration districts at the rec-
ommendation of the grazing land conservation initiative steer-
ing committee.

(3) PROCEDURE.—

(A) ProPOSAL.—Within a reasonable time after the
submission of a request of an organization of farmers or
ranchers engaged in grazing, the Secretary shall propose
that a grazing management district be established.

(B) FUNDING.—The terms and conditions of the fund-
ing and operation of the grazing management district shall
be proposed by the producers.

(C) ApprOVAL.—The Secretary shall approve the pro-
posal if the Secretary determines that the proposal—

(1) is reasonable;

(i1) will promote sound grazing practices; and

(iii) contains provisions similar to the provisions
contained in the beef promotion and research order
issued under section 4 of the Beef Research and Infor-

mation Act (7 U.S.C. 2903) in effect on April 4, 1996.

(D) AReA INCLUDED.—The area proposed to be in-
cluded in a grazing management district shall be deter-
mined by the Secretary on the basis of an application by
farmers or ranchers.

(E) AUTHORIZATION.—The Secretary may use authority
under the Agricultural Adjustment Act (7 U.S.C. 601 et
seq.), reenacted with amendments by the Agricultural
Marketing Agreement Act of 1937, to operate, on a dem-
onstration basis, a grazing management district.

(F) ActiviTiEs.—The activities of a grazing manage-
ment district shall be scientifically sound activities, as de-
termined by the Secretary in consultation with a technical
advisory committee composed of ranchers, farmers, and
technical experts.
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(e) AUTHORIZATION OF APPROPRIATIONS.—There is authorized
to be appropriated to carry out this section $60,000,000 for each of
fiscal years 2002 through 2012.

SEC. 1240N. é}{GAMU.S.C. 3839bb-1] WILDLIFE HABITAT INCENTIVE PRO-

(a) IN GENERAL.—The Secretary, in consultation with the State
technical committees established under section 1261, shall estab-
lish within the Natural Resources Conservation Service a program
to be known as the wildlife habitat incentive program (referred to
in this section as the “program”) for the development of wildlife
habitat on private agricultural land, nonindustrial private forest
land, and tribal lands.

(b) COoST-SHARE PAYMENTS.—

(1) IN GENERAL.—Under the program, the Secretary shall
make cost-share payments to owners of lands referred to in
subsection (a) to develop—

(A) upland wildlife habitat;

(B) wetland wildlife habitat;

(C) habitat for threatened and endangered species;

(D) fish habitat; and

(E) other types of wildlife habitat approved by the Sec-
retary, including habitat developed on pivot corners and ir-
regular areas.

(2) INCREASED COST SHARE FOR LONG-TERM AGREEMENTS.—

(A) IN GENERAL.—In a case in which the Secretary en-
ters into an agreement or contract to protect and restore

plant and animal habitat that has a term of at least 15

years, the Secretary may provide cost-share payments in

addition to amounts provided under paragraph (1).

(B) FUNDING LIMITATION.—The Secretary may use, for

a fiscal year, not more than 25 percent of funds made

available under section 1241(a)(7) for the fiscal year to

carry out contracts and agreements described in subpara-

graph (A).

(¢) REGIONAL EQUITY.—In carrying out this section, the Sec-
retary shall, to the maximum extent practicable, ensure that re-
gional issues of concern relating to wildlife habitat are addressed
in an appropriate manner.

(d) PRIORITY FOR CERTAIN CONSERVATION INITIATIVES.—In car-
rying out this section, the Secretary may give priority to projects
that would address issues raised by State, regional, and national
conservation initiatives.

(e) PAYMENT LIMITATION.—Payments made to a person or legal
entity, directly or indirectly, under the program may not exceed, in
the aggregate, $50,000 per year.

SEC. 12400. [16 U.S.C. 3839bb-21 GRASSROOTS SOURCE WATER PRO-
TECTION PROGRAM.

(a) IN GENERAL.—The Secretary shall establish a national
grassroots water protection program to more effectively use onsite
technical assistance capabilities of each State rural water associa-
tion that, as of the date of enactment of this section, operates a
wellhead or groundwater protection program in the State.
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(b) AUTHORIZATION OF APPROPRIATIONS.—There is authorized
to be appropriated to carry out this section $20,000,000 for each of
fiscal years 2008 through 2012.

SEC. 1240P. [16 U.S.C. 3839bb-31 GREAT LAKES BASIN PROGRAM FOR
SOIL EROSION AND SEDIMENT CONTROL.

(a) PROGRAM AUTHORIZED.—The Secretary may carry out the
Great Lakes basin program for soil erosion and sediment control
(referred to in this section as the “program”), including providing
assistance to implement the recommendations of the Great Lakes
Regional Collaboration Strategy to Restore and Protect the Great
Lakes.

(b) CONSULTATION AND COOPERATION.—The Secretary shall
carry out the program in consultation with the Great Lakes Com-
mission created by Article IV of the Great Lakes Basin Compact
(82 Stat. 415) and in cooperation with the Administrator of the En-
vironmental Protection Agency and the Secretary of the Army.

(¢) ASSISTANCE.—In carrying out the program, the Secretary
may—

(1) provide project demonstration grants, provide technical
assistance, and carry out information and educational pro-
grams to improve water quality in the Great Lakes basin by
reducing soil erosion and improving sediment control; and

(2) establish a priority for projects and activities that—

(A) directly reduce soil erosion or improve sediment
control;

(B) reduce soil loss in degraded rural watersheds; or

(C) improve water quality for downstream watersheds.

(d) AUTHORIZATION OF APPROPRIATIONS.—There is authorized
to be appropriated to the Secretary to carry out the program
$5,000,000 for each of fiscal years 2008 through 2012.

SEC. 1240Q. [16 U.S.C. 3839bb-4] CHESAPEAKE BAY WATERSHED.

(a) CHESAPEAKE BAY WATERSHED DEFINED.—In this section,
the term “Chesapeake Bay watershed” means all tributaries, back-
waters, and side channels, including their watersheds, draining
into the Chesapeake Bay.

(b) ESTABLISHMENT AND PURPOSE.—The Secretary shall assist
producers in implementing conservation activities on agricultural
lands in the Chesapeake Bay watershed for the purposes of—

(1) improving water quality and quantity in the Chesa-
peake Bay watershed; and

(2) restoring, enhancing, and preserving soil, air, and re-
lated resources in the Chesapeake Bay watershed.

(c) CONSERVATION ACTIVITIES.—The Secretary shall deliver the
funds made available to carry out this section through applicable
programs under this subtitle to assist producers in enhancing land
and water resources—

(1) by controlling erosion and reducing sediment and nutri-
ent levels in ground and surface water; and
(2) by planning, designing, implementing, and evaluating
habitat conservation, restoration, and enhancement measures
where there is significant ecological value if the lands are—
(A) retained in their current use; or
(B) restored to their natural condition.
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(d) AGREEMENTS.—

(1) IN GENERAL.—The Secretary shall—

(A) enter into agreements with producers to carry out
the purposes of this section; and

(B) use the funds made available to carry out this sec-
tion to cover the costs of the program involved with each
agreement.

(2) SPECIAL CONSIDERATIONS.—In entering into agreements
under this subsection, the Secretary shall give special consider-
ation to, and begin evaluating, applications with producers in
the following river basins:

(A) The Susquehanna River.

(B) The Shenandoah River.

(C) The Potomac River (including North and South Po-
tomac).

(D) The Patuxent River.

(e) DUTIES OF THE SECRETARY.—In carrying out the purposes
in this section, the Secretary shall—

(1) where available, use existing plans, models, and assess-
ments to assist producers in implementing conservation activi-
ties; and

(2) proceed expeditiously with the implementation of any
agreement with a producer that is consistent with State strate-
gies for the restoration of the Chesapeake Bay watershed.

(f) CONSULTATION.—The Secretary, in consultation with appro-
priate Federal agencies, shall ensure conservation activities carried
out under this section complement Federal and State programs, in-
cluding programs that address water quality, in the Chesapeake
Bay watershed.

(g) SENSE OF CONGRESS REGARDING CHESAPEAKE BAY EXEcCU-
TIVE COUNCIL.—It is the sense of Congress that the Secretary
should be a member of the Chesapeake Bay Executive Council, and
is authorized to do so under section 1(3) of the Soil Conservation
and Domestic Allotment Act (16 U.S.C. 590a(3)).

(h) FUNDING.—

(1) AVAILABILITY.—Of the funds of the Commodity Credit
Corporation, the Secretary shall use, to the maximum extent
practicable—

(A) $23,000,000 for fiscal year 2009;
(B) $43,000,000 for fiscal year 2010;
(C) $72,000,000 for fiscal year 2011; and
(D) $50,000,000 for fiscal year 2012.

(2) DURATION OF AVAILABILITY.—Funds made available
under paragraph (1) shall remain available until expended.
SEC. 1240R. [16 U.S.C. 3839bb-5] VOLUNTARY PUBLIC ACCESS AND

HABITAT INCENTIVE PROGRAM.

(a) ESTABLISHMENT.—The Secretary shall establish a voluntary
public access program under which States and tribal governments
may apply for grants to encourage owners and operators of pri-
vately-held farm, ranch, and forest land to voluntarily make that
land available for access by the public for wildlife-dependent recre-
ation, including hunting or fishing under programs administered by
the States and tribal governments.
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(b) APPLICATIONS.—In submitting applications for a grant
under the program, a State or tribal government shall describe—
(1) the benefits that the State or tribal government intends
to achieve by encouraging public access to private farm and
ranch land for—
(A) hunting and fishing; and
(B) to the maximum extent practicable, other rec-
reational purposes; and

(2) the methods that will be used to achieve those benefits.

(¢c) PRIORITY.—In approving applications and awarding grants
under the program, the Secretary shall give priority to States and
tribal governments that propose—

(1) to maximize participation by offering a program the
terms of which are likely to meet with widespread acceptance
among landowners;

(2) to ensure that land enrolled under the State or tribal
government program has appropriate wildlife habitat;

(3) to strengthen wildlife habitat improvement efforts on
land enrolled in a special conservation reserve enhancement
program described in section 1234(f)(4) by providing incentives
to increase public hunting and other recreational access on
that land;

(4) to use additional Federal, State, tribal government, or
private resources in carrying out the program; and

. %5) to make available to the public the location of land en-
rolled.
(d) RELATIONSHIP TO OTHER LAWS.—

(1) No PREEMPTION.—Nothing in this section preempts a
State or tribal government law, including any State or tribal
government liability law.

(2) EFFECT OF INCONSISTENT OPENING DATES FOR MIGRA-
TORY BIRD HUNTING.—The Secretary shall reduce by 25 percent
the amount of a grant otherwise determined for a State under
the program if the opening dates for migratory bird hunting in
the State are not consistent for residents and non-residents.

(e) REGULATIONS.—The Secretary shall promulgate such regu-
lations as are necessary to carry out this section.
(f) FUNDING.—

(1) FISCAL YEARS 2009 THROUGH 2012.—Of the funds of the
Commodity Credit Corporation, the Secretary shall use to
carry out this section, to the maximum extent practicable,
$50,000,000 for the period of fiscal years 2009 through 2012.

(2) AUTHORIZATION OF APPROPRIATIONS.—There is author-
ized to be appropriated to carry out this section $10,000,000 for
fiscal year 2013.

Subtitle E—Funding and Administration

SEC. 1241. [16 U.S.C. 3841] COMMODITY CREDIT CORPORATION.
(a)1241-1 IN GENERAL.—For each of fiscal years 2002 through
2012 (and fiscal year 2014 in the case of the programs specified in

1241-1The matter under the paragraph entitled “CONSERVATION OPERATIONS” under the head-
ing “NATURAL RESOURCES CONSERVATION SERVICE” of title II of the Agriculture, Rural Develop-
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paragraphs (3)(B), (4), and (7) and each of fiscal years 2014 and
2015 in the case of the program specified in paragraph (6)), the
Secretary shall use the funds, facilities, and authorities of the Com-
modity Credit Corporation to carry out the following programs
under subtitle D (including the provision of technical assistance):

(1) The conservation reserve program under subchapter B
of chapter 1, including to the maximum extent practicable—

(A) $100,000,000 for the period of fiscal years 2009
through 2012 to provide cost share payments under para-
graph (3) of section 1234(b) in connection with thinning ac-
tivities conducted on land described in subparagraph

(A)(iii) of such paragraph; and

(B) $25,000,000 for the period of fiscal years 2009
through 2012 to carry out section 1235(f) to facilitate the
transfer of land subject to contracts from retired or retir-
ing owners and operators to beginning farmers or ranchers
and socially disadvantaged farmers or ranchers.

(2) The wetlands reserve program under subchapter C of
chapter 1.

(3)(A) CONSERVATION SECURITY PROGRAM.—The conserva-
tion security program under subchapter A of chapter 2, using
such sums as are necessary to administer contracts entered
into before September 30, 2008.

(B) CONSERVATION STEWARDSHIP PROGRAM.—The conserva-
tion stewardship program under subchapter B of chapter 2.

(4) The farmland protection program under subchapter C
of chapter 2, using, to the maximum extent practicable—

(A) $97,000,000 in fiscal year 2008;

(B) $121,000,000 in fiscal year 2009;

(C) $150,000,000 in fiscal year 2010;

(D) $175,000,000 in fiscal year 2011; and

(E) $200,000,000 in each of fiscal years 2012 through

2014.

(5) The grassland reserve program under subchapter D of
chapter 2.

(6) The environmental quality incentives program under
chapter 4, using, to the maximum extent practicable—

(A) $1,200,000,000 in fiscal year 2008;

(B) $1,337,000,000 in fiscal year 2009;

(C) $1,450,000,000 in fiscal year 2010;

(D) $1,588,000,000 in fiscal year 2011;

(E) $1,750,000,000 in each of fiscal years 2012 through

2014; and

(F) $1,622,000,000 in fiscal year 2015.

(7) The wildlife habitat incentives program under section
1240N, using, to the maximum extent practicable—

(A) %15,000,000 in fiscal year 2002;

(B) $30,000,000 in fiscal year 2003;

(C) $60,000,000 in fiscal year 2004; and

ment, Food and Drug Administration, and Related Agencies Appropriations Act, 2003 (P.L. 108-
7; 117 Stat. 25; Feb. 20, 2003), provides that “None of the funds made available under the para-
graph by this or any other appropriations Act may be used to provide technical assistance with
respect to programs listed in section 1241(a) of the Food Security Act of 1985 (16 U.S.C.
3841(a)).”.
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(D) $85,000,000 in each of fiscal years 2005 through

2014.

(b) TECHNICAL ASSISTANCE.—Effective for fiscal year 2005 and
each subsequent fiscal year, Commodity Credit Corporation funds
made available for each of the programs specified in paragraphs (1)
through (7) of subsection (a)—

(1) shall be available for the provision of technical assist-
ance for the programs for which funds are made available; and

(2) shall not be available for the provision of technical as-
sistance for conservation programs specified in subsection (a)
ogller than the program for which the funds were made avail-
able.

(c) RELATIONSHIP TO OTHER LAW.—The use of Commodity
Credit Corporation funds under subsection (b) to provide technical
assistance shall not be considered an allotment or fund transfer
from the Commodity Credit Corporation for purposes of the limit
on expenditures for technical assistance imposed by section 11 of
the Commodity Credit Corporation Charter Act (15 U.S.C. 714i).

(d) REGIONAL EQUITY.—

(1) PRIORITY FUNDING TO PROMOTE EQUITY.—Before April 1
of each fiscal year, the Secretary shall give priority for funding
under the conservation programs under subtitle D (excluding
the conservation reserve program under subchapter B of chap-
ter 1, the wetlands reserve program under subchapter C of
chapter 1, and the conservation security program under sub-
chapter A of chapter 2) to approved applications in any State
that has not received, for the fiscal year, an aggregate amount
of at least $15,000,000 for those conservation programs.

(2) SPECIFIC FUNDING ALLOCATIONS.—In determining the
specific funding allocations for States under paragraph (1), the
Secretary shall consider the respective demand in each State
for each program covered by such paragraph.

(e) ACCEPTANCE AND USE OF CONTRIBUTIONS.—

(1) AUTHORITY TO ESTABLISH CONTRIBUTION ACCOUNTS.—
Subject to paragraph (2), the Secretary may establish a sub-ac-
count for each conservation program administered by the Sec-
retary under subtitle D to accept contributions of non-Federal
funds to support the purposes of the program.

(2) DEPOSIT AND USE OF CONTRIBUTIONS.—Contributions of
non-Federal funds received for a conservation program admin-
istered by the Secretary under subtitle D shall be deposited
into the sub-account established under this subsection for the
program and shall be available to the Secretary, without fur-
ther appropriation and until expended, to carry out the pro-
gram.

(f) ALLOCATIONS REVIEW AND UPDATE.—

(1) REVIEW.—Not later than January 1, 2012, the Sec-
retary shall conduct a review of conservation programs and au-
thorities under this title that utilize allocation formulas to de-
termine the sufficiency of the formulas in accounting for State-
level economic factors, level of agricultural infrastructure, or
related factors that affect conservation program costs.

(2) UPDATE.—The Secretary shall improve conservation
program allocation formulas as necessary to ensure that the
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formulas adequately reflect the costs of carrying out the con-

servation programs.

(g) ASSISTANCE TO CERTAIN FARMERS OR RANCHERS FOR CON-
SERVATION ACCESS.—

(1) AsSISTANCE.—Of the funds made available for each of
fiscal years 2009 through 2012 to carry out the environmental
quality incentives program and the acres made available for
each of such fiscal years to carry out the conservation steward-
ship program, the Secretary shall use, to the maximum extent
practicable—

(A) 5 percent to assist beginning farmers or ranchers;
and

(B) 5 percent to assist socially disadvantaged farmers
or ranchers.

(2) REPOOLING OF FUNDS.—In any fiscal year, amounts not
obligated under paragraph (1) by a date determined by the
Secretary shall be available for payments and technical assist-
ance to all persons eligible for payments or technical assistance
in that fiscal year under the environmental quality incentives
program.

(3) REPOOLING OF ACRES.—In any fiscal year, acres not ob-
ligated under paragraph (1) by a date determined by the Sec-
retary shall be available for use in that fiscal year under the
conservation stewardship program.

(h) REPORT ON PROGRAM ENROLLMENTS AND ASSISTANCE.—Be-
ginning in calendar year 2009, and each year thereafter, the Sec-
retary shall submit to the Committee on Agriculture of the House
of Representatives and the Committee on Agriculture, Nutrition,
and Forestry of the Senate a semiannual report containing statis-
tics by State related to enrollments in conservation programs under
this subtitle, as follows:

(1) Payments made under the wetlands reserve program
for easements valued at $250,000 or greater.

(2) Payments made under the farmland protection program
for easements in which the Federal share is $250,000 or great-
er.

(3) Payments made under the grassland reserve program
valued at $250,000 or greater.

(4) Payments made under the environmental quality incen-
tives program for land determined to have special environ-
mental significance pursuant to section 1240G(b).

(5) Payments made under the agricultural water enhance-
ment program subject to the waiver of adjusted gross income
limitations pursuant to section 1240I(g).

(6) Waivers granted by the Secretary under section
1001D(b)(2) of this Act in order to protect environmentally sen-
sitive land of special significance.

SEC. 1242. [16 U.S.C. 3842] DELIVERY OF TECHNICAL ASSISTANCE.
(a) DEFINITION OF ELIGIBLE PARTICIPANT.—In this section, the
term “eligible participant” means a producer, landowner, or entity
that is participating in, or seeking to participate in, programs for
which the producer, landowner, or entity is otherwise eligible to
participate in under this title or the agricultural management as-
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sistance program under section 524 of the Federal Crop Insurance
Act (7 U.S.C. 1524).

(b) PURPOSE OF TECHNICAL ASSISTANCE.—The purpose of tech-
nical assistance authorized by this section is to provide eligible par-
ticipants with consistent, science-based, site-specific practices de-
signed to achieve conservation objectives on land active in agricul-
tural, forestry, or related uses.

(c) PROVISION OF TECHNICAL ASSISTANCE.—The Secretary shall
provide technical assistance under this title to an eligible partici-
pant—

(1) directly;

(2) through an agreement with a third-party provider; or

(3) at the option of the eligible participant, through a pay-
ment, as determined by the Secretary, to the eligible partici-
pant for an approved third-party provider, if available.

(d) NON-FEDERAL ASSISTANCE.—The Secretary may request the
services of, and enter into cooperative agreements or contracts
with, other agencies within the Department or non-Federal entities
to assist the Secretary in providing technical assistance necessary
to assist in implementing conservation programs under this title.

(e) CERTIFICATION OF THIRD-PARTY PROVIDERS.—

(1) PURPOSE.—The purpose of the third-party provider pro-
gram is to increase the availability and range of technical ex-
pertise available to eligible participants to plan and implement
conservation measures.

(2) REGULATIONS.—Not later than 180 days after the date
of the enactment of the Food, Conservation, and Energy Act of
2008, the Secretary shall promulgate such regulations as are
necessary to carry out this section.

(3) EXPERTISE.—In promulgating such regulations, the Sec-
retary, to the maximum extent practicable, shall—

(A) ensure that persons with expertise in the technical
aspects of conservation planning, watershed planning, and
environmental engineering, including commercial entities,
nonprofit entities, State or local governments or agencies,
and other Federal agencies, are eligible to become ap-
proved providers of the technical assistance;

(B) provide national criteria for the certification of
third party providers; and

(C) approve any unique certification standards estab-
lished at the State level.

(f) ADMINISTRATION.—

(1) FunpiNG.—Effective for fiscal year 2008 and each sub-
sequent fiscal year, funds of the Commodity Credit Corporation
made available to carry out technical assistance for each of the
programs specified in section 1241 shall be available for the
provision of technical assistance from third-party providers
under this section.

(2) TERM OF AGREEMENT.—An agreement with a third-
party provider under this section shall have a term that—

(A) at a minimum, is equal to the period beginning on
the date on which the agreement is entered into and end-
ing on the date that is 1 year after the date on which all
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activities performed pursuant to the agreement have been

completed;

(B) does not exceed 3 years; and

(C) can be renewed, as determined by the Secretary.
(3) REVIEW OF CERTIFICATION REQUIREMENTS.—Not later

than 1 year after the date of enactment of the Food, Conserva-
tion, and Energy Act of 2008, the Secretary shall—

(A) review certification requirements for third-party
providers; and

(B) make any adjustments considered necessary by the
Secretary to improve participation.

(4) ELIGIBLE ACTIVITIES.—

(A) INCLUSION OF ACTIVITIES.—The Secretary may in-
clude as activities eligible for payments to a third party
provider—

(i) technical services provided directly to eligible
participants, such as conservation planning, education
and outreach, and assistance with design and imple-
mentation of conservation practices; and

(ii) related technical assistance services that accel-
erate conservation program delivery.

(B) ExcLusIONS.—The Secretary shall not designate as
an activity eligible for payments to a third party provider
any service that is provided by a business, or equivalent,
in connection with conducting business and that is custom-
arily provided at no cost.

(5) PAYMENT AMOUNTS.—The Secretary shall establish fair
and reasonable amounts of payments for technical services pro-
vided by third-party providers.

(g) AVAILABILITY OF TECHNICAL SERVICES.—

(1) IN GENERAL.—In carrying out the programs under this
title and the agricultural management assistance program
under section 524 of the Federal Crop Insurance Act (7 U.S.C.
1524), the Secretary shall make technical services available to
all eligible participants who are installing an eligible practice.

(2) TECHNICAL SERVICE CONTRACTS.—In any case in which
financial assistance is not provided under a program referred
to in paragraph (1), the Secretary may enter into a technical
service contract with the eligible participant for the purposes
of assisting in the planning, design, or installation of an eligi-
ble practice.

(h) REVIEW OF CONSERVATION PRACTICE STANDARDS.—

(1) REVIEW REQUIRED.—The Secretary shall—

(A) review conservation practice standards, including
engineering design specifications, in effect on the date of
the enactment of the Food, Conservation, and Energy Act
of 2008;

(B) ensure, to the maximum extent practicable, the
completeness and relevance of the standards to local agri-
cultural, forestry, and natural resource needs, including
specialty crops, native and managed pollinators, bioenergy
crop production, forestry, and such other needs as are de-
termined by the Secretary; and
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(C) ensure that the standards provide for the optimal
balance between meeting site-specific conservation needs
and minimizing risks of design failure and associated costs
of construction and installation.

(2) CONSULTATION.—In conducting the review under para-
graph (1), the Secretary shall consult with eligible participants,
crop consultants, cooperative extension and land grant univer-
sities, nongovernmental organizations, and other qualified enti-
ties.

(3) EXPEDITED REVISION OF STANDARDS.—If the Secretary
determines under paragraph (1) that revisions to the conserva-
tion practice standards, including engineering design specifica-
tions, are necessary, the Secretary shall establish an adminis-
trative process for expediting the revisions.

(1) ADDRESSING CONCERNS OF SPECIALITY CROP, ORGANIC, AND
PRECISION AGRICULTURE PRODUCERS.—

(1) IN GENERAL.—The Secretary shall—

(A) to the maximum extent practicable, fully incor-
porate specialty crop production, organic crop production,
and precision agriculture into the conservation practice
standards; and

(B) provide for the appropriate range of conservation
practices and resource mitigation measures available to
producers involved with organic or specialty crop produc-
tion or precision agriculture.

(2) AVAILABILITY OF ADEQUATE TECHNICAL ASSISTANCE.—

(A) IN GENERAL.—The Secretary shall ensure that ade-
quate technical assistance is available for the implementa-
tion of conservation practices by producers involved with
organic, specialty crop production, or precision agriculture
through Federal conservation programs.

(B) REQUIREMENTS.—In carrying out subparagraph
(A), the Secretary shall develop—

(1) programs that meet specific needs of producers
involved with organic, specialty crop production or pre-
cision agriculture through cooperative agreements
with other agencies and nongovernmental organiza-
tions; and

(i) program specifications that allow for innova-
tive approaches to engage local resources in providing
technical assistance for planning and implementation
of conservation practices.

SEC. 1243. [16 U.S.C. 38431 COOPERATIVE CONSERVATION PARTNER-
SHIP INITIATIVE.

(a) ESTABLISHMENT OF INITIATIVE.—The Secretary shall estab-
lish a cooperative conservation partnership initiative (in this sec-
tion referred to as the “Initiative”) to work with eligible partners
to provide assistance to producers enrolled in a program described
in subsection (c)(1) that will enhance conservation outcomes on ag-
ricultural and nonindustrial private forest land.

(b) PURPOSES.—The purposes of a partnership entered into
under the Initiative shall be—
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(1) to address conservation priorities involving agriculture
and nonindustrial private forest land on a local, State, multi-
State, or regional level;

(2) to encourage producers to cooperate in meeting applica-
ble Federal, State, and local regulatory requirements related to
production involving agriculture and nonindustrial private for-
est land;

(3) to encourage producers to cooperate in the installation
and maintenance of conservation practices that affect multiple
agricultural or nonindustrial private forest operations; or

(4) to promote the development and demonstration of inno-
vative conservation practices and delivery methods, including
those for specialty crop and organic production and precision
agriculture producers.

(c) INITIATIVE PROGRAMS.—

(1) COVERED PROGRAMS.—Except as provided in paragraph
(2), the Initiative applies to all conservation programs under
subtitle D.

(2) EXCLUDED PROGRAMS.—The Initiative shall not include
the following programs:

(A) Conservation reserve program.

(B) Wetlands reserve program.

(C) Farmland protection program

(D) Grassland reserve program.

(d) ELIGIBLE PARTNERS.—The Secretary may enter into a part-
nership under the Initiative with one or more of the following:

(1) States and local governments.

(2) Indian tribes.

(3) Producer associations.

(4) Farmer cooperatives.

(5) Institutions of higher education.

(6) Nongovernmental organizations with a history of work-
ing cooperatively with producers to effectively address con-
servation priorities related to agricultural production and non-
industrial private forest land.

(e) IMPLEMENTATION AGREEMENTS.—The Secretary shall carry
out the Initiative—

(1) by selecting, through a competitive process, eligible
pf.'e;rtne(fs from among applications submitted under subsection
(®); an

(2) by entering into multi-year agreements with eligible
partners so selected for a period not to exceed 5 years.

(f) APPLICATIONS.—

(1) REQUIRED INFORMATION.—An application to enter into
a partnership agreement under the Initiative shall include the
following:

(A) A description of the area covered by the agree-
ment, conservation priorities in the area, conservation ob-
jectives to be achieved, and the expected level of participa-
tion by agricultural producers and nonindustrial private
forest landowners.

(B) A description of the partner, or partners, collabo-
rating to achieve the objectives of the agreement, and the
roles, responsibilities, and capabilities of the partner.
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(C) A description of the resources that are requested
from the Secretary, and the non-Federal resources that
will be leveraged by the Federal contribution.

(D) A description of the plan for monitoring, evalu-
ating, and reporting on progress made towards achieving
the objectives of the agreement.

(E) Such other information that may be required by
the Secretary.

(2) PrIORITIES.—The Secretary shall give priority to appli-
cations for agreements that—

(A) have a high percentage of producers involved and
working agricultural or nonindustrial private forest land
included in the area covered by the agreement;

(B) significantly leverage non-Federal financial and
technical resources and coordinate with other local, State,
or Federal efforts;

(C) deliver high percentages of applied conservation to
address water quality, water conservation, or State, re-
gional, or national conservation initiatives;

(D) provide innovation in conservation methods and
delivery, including outcome-based performance measures
and methods; or

(E) meet other factors, as determined by the Secretary.

(g) RELATIONSHIP TO COVERED PROGRAMS.—

(1) COMPLIANCE WITH PROGRAM RULES.—Except as pro-
vided in paragraph (2), the Secretary shall ensure that re-
sources made available under the Initiative are delivered in ac-
cordance with the applicable rules of programs specified in
subsection (c)(1) through normal program mechanisms relating
to program functions, including rules governing appeals, pay-
ment limitations, and conservation compliance.

(2) ADJUSTMENT.—The Secretary may adjust the elements
of any program specified in subsection (c)(1)—

(A) to better reflect unique local circumstances and
purposes if the Secretary determines such adjustments are
necessary to achieve the purposes of the Initiative; and

(B) to provide preferential enrollment to producers
who are eligible for the applicable program and to partici-
pate in the Initiative.

(h) TECHNICAL AND FINANCIAL ASSISTANCE.—The Secretary
shall provide appropriate technical and financial assistance to pro-
ducers participating in the Initiative in an amount determined to
be necessary to achieve the purposes of the Initiative.

(i) FUNDING.—

(1) RESERVATION.—Of the funds and acres made available
for each of fiscal years 2009 through 2012 to implement the
programs described in subsection (¢)(1), the Secretary shall re-
serve 6 percent of the funds and acres to ensure an adequate
source of funds and acres for the Initiative.

(2) ALLOCATION REQUIREMENTS.—Of the funds and acres
reserved for the Initiative for a fiscal year, the Secretary shall
allocate—
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(A) 90 percent of the funds and acres to projects based
on the direction of State conservationists, with the advice
of State technical committees; and

(B) 10 percent of the funds and acres to projects based
on a national competitive process established by the Sec-
retary.

(3) UNUSED FUNDING.—Any funds and acres reserved for a
fiscal year under paragraph (1) that are not obligated by April
1 of that fiscal year may be used to carry out other activities
under the program that is the source of the funds or acres dur-
ing the remainder of that fiscal year.

(4) ADMINISTRATIVE COSTS OF PARTNERS.—Overhead or ad-
ministrative costs of partners may not be covered by funds pro-
vided through the Initiative.

SEC. 1244. [16 U.S.C. 38441 ADMINISTRATIVE REQUIREMENTS FOR CON-
SERVATION PROGRAMS.
(a) INCENTIVES FOR CERTAIN FARMERS AND RANCHERS AND IN-
DIAN TRIBES.—

(1) INCENTIVES AUTHORIZED.—In carrying out any con-
servation program administered by the Secretary, the Sec-
retary may provide to a person or entity specified in paragraph
(2) incentives to participate in the conservation program—

(A) to foster new farming and ranching opportunities;
and

(B) to enhance long-term environmental goals.

(2) COVERED PERSONS.—Incentives authorized by para-
graph (1) may be provided to the following:

(A) Beginning farmers or ranchers.

(B) Socially disadvantaged farmers or ranchers.

(C) Limited resource farmers or ranchers.

(D) Indian tribes.

(b) PRIVACY OF PERSONAL INFORMATION RELATING TO NATURAL
RESOURCES CONSERVATION PROGRAMS.—

(1) INFORMATION RECEIVED FOR TECHNICAL AND FINANCIAL
ASSISTANCE.—

(A) IN GENERAL.—In accordance with section 552(b)(3)
of title 5, United States Code, except as provided in sub-
paragraph (C) and paragraph (2), information described in
subparagraph (B)—

(1) shall not be considered to be public informa-
tion; and
(i1) shall not be released to any person or Federal,

State, local agency or Indian tribe (as defined by the

Secretary) outside the Department of Agriculture.

(B) INFORMATION.—The information referred to in sub-
paragraph (A) is information—

(i) provided to the Secretary or a contractor of the

Secretary (including information provided under sub-

title D) for the purpose of providing technical or finan-

cial assistance to an owner, operator, or producer with
respect to any natural resources conservation program
administered by the Natural Resources Conservation

Service or the Farm Service Agency; and
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(i1) that is proprietary (within the meaning of sec-
tion 552(b)(4) of title 5, United States Code) to the ag-
ricultural operation or land that is a part of an agri-
cultural operation of the owner, operator, or producer.
(C) ExceEPTION.—Nothing in this section affects the

availability of payment information (including payment

amounts and the names and addresses of recipients of pay-
ments) under section 552 of title 5, United States Code.

(2) EXCEPTIONS.—

(A) RELEASE AND DISCLOSURE FOR ENFORCEMENT.—
The Secretary may release or disclose to the Attorney Gen-
eral information covered by paragraph (1) to the extent
necessary to enforce the natural resources conservation
programs referred to in paragraph (1)(B)@).

(B) DISCLOSURE TO COOPERATING PERSONS AND AGEN-
CIES.—

(1) IN GENERAL.—The Secretary may release or
disclose information covered by paragraph (1) to a per-
son or Federal, State, local, or tribal agency working
in cooperation with the Secretary in providing tech-
nical and financial assistance described in paragraph
(1)B)({) or collecting information from data gathering
sites.

(ii) USE OF INFORMATION.—The person or Federal,
State, local, or tribal agency that receives information
described in clause (i) may release the information
only for the purpose of assisting the Secretary—

(I) in providing the requested technical or fi-
nancial assistance; or

(II) in collecting information from data gath-
ering sites.

(C) STATISTICAL AND AGGREGATE INFORMATION.—Infor-
mation covered by paragraph (1) may be disclosed to the
public if the information has been transformed into a sta-
tistical or aggregate form without naming any—

(i) individual owner, operator, or producer; or

(i1) specific data gathering site.

(D) CONSENT OF OWNER, OPERATOR, OR PRODUCER.—

(i) IN GENERAL.—An owner, operator, or producer
may consent to the disclosure of information described
in paragraph (1).

(i1) CONDITION OF OTHER PROGRAMS.—The partici-
pation of the owner, operator, or producer in, and the
receipt of any benefit by the owner, operator, or pro-
ducer under, this title or any other program adminis-
tered by the Secretary may not be conditioned on the
owner, operator, or producer providing consent under
this paragraph.

(3) VIOLATIONS; PENALTIES.—Section 1770(c) shall apply
with respect to the release of information collected in any man-
ner or for any purpose prohibited by this subsection.

(4) DATA COLLECTION, DISCLOSURE, AND REVIEW.—Nothing
in this subsection—
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(A) affects any procedure for data collection or disclo-
sure through the National Resources Inventory; or

(B) limits the authority of Congress or the General Ac-
counting Office 1244-1 to review information collected or dis-
closed under this subsection.

(c) PLANS.—The Secretary shall, to the extent practicable,
avoid duplication in—

(1) the conservation plans required for—

(A) highly erodible land conservation under subtitle B;

(B) the conservation reserve program established
under subchapter B of chapter 1 of subtitle D; and

(C) the wetlands reserve program established under
subchapter C of chapter 1 of subtitle D; and
(2) the environmental quality incentives program estab-

lished under chapter 4 of subtitle D.

(d) TENANT PROTECTION.—Except for a person who is a tenant
on land that is subject to a conservation reserve contract that has
been extended by the Secretary, the Secretary shall provide ade-
quate safeguards to protect the interests of tenants and share-
croppers, including provision for sharing, on a fair and equitable
basis, in payments under the programs established under subtitles
B through D.

(e) PROVISION OF TECHNICAL ASSISTANCE BY OTHER
SOURCES.—In the preparation and application of a conservation
compliance plan under subtitle B or similar plan required as a con-
dition for assistance from the Department of Agriculture, the Sec-
retary shall permit persons to secure technical assistance from ap-
proved sources, as determined by the Secretary, other than the
Natural Resources Conservation Service. If the Secretary rejects a
technical determination made by such a source, the basis of the
(Siecretary’s determination must be supported by documented evi-

ence.

(f) ACREAGE LIMITATIONS.—

(1) LIMITATIONS.—

(A) ENROLLMENTS.—The Secretary shall not enroll
more than 25 percent of the cropland in any county in the
programs administered under subchapters B and C of
chapter 1 of subtitle D.

(B) EASEMENTS.—Not more than 10 percent of the
cropland in a country may be subject to an easement ac-
quired under subchapter C of chapter 1 of subtitle D.

(2) EXCEPTIONS.—The Secretary may exceed the limitation
in paragraph (1)(A), if the Secretary determines that—

(A) the action would not adversely affect the local
economy of a county; and

(B) operators in the county are having difficulties com-
plying with conservation plans implemented under section
1212.

(3) WAIVER TO EXCLUDE CERTAIN ACREAGE.—The Secretary
may grant a waiver to exclude acreage enrolled under sub-
section (¢)(2)(B) or (H)(4) of section 1234 from the limitations in

1244-1 Sec. 8(b) of P.L. 108-271, 118 Stat. 814, July 7, 2004, provides that references to “Gen-
eral Accounting Office” shall be deemed to refer to the “General Accountability Office”.

January 29, 2014 As Amended Through P.L. 113-76, Enacted January 17, 2014



FACOMP\AGMISC\99-198 - FOOD SECURITY ACT OF 1985.XML

Sec. 1244 FOOD SECURITY ACT OF 1985 134

paragraph (1)(A) with the concurrence of the county govern-

ment of the county involved.

(4) SHELTERBELTS AND WINDBREAKS.—The limitations es-
tablished under paragraph (1) shall not apply to cropland that
is subject to an easement under subchapter C of chapter 1 that
is used for the establishment of shelterbelts and windbreaks.
(g) COMPLIANCE AND PERFORMANCE.—For each conservation

program under subtitle D, the Secretary shall develop procedures—

(1) to monitor compliance with program requirements;

(2) to measure program performance;

(3) to demonstrate whether the long-term conservation
benefits of the program are being achieved;

(4) to track participation by crop and livestock types; and

(5) to coordinate activities described in this subsection
with the national conservation program authorized under sec-
tion 5 of the Soil and Water Resources Conservation Act of
1977 (16 U.S.C. 2004).

(h) ENCOURAGEMENT OF POLLINATOR HABITAT DEVELOPMENT
AND PROTECTION.—In carrying out any conservation program ad-
ministered by the Secretary, the Secretary may, as appropriate, en-
courage—

(1) the development of habitat for native and managed pol-
linators; and

(2) the use of conservation practices that benefit native
and managed pollinators.

(i) STREAMLINED APPLICATION PROCESS.—

(1) IN GENERAL.—In carrying out each conservation pro-
gram under this title, the Secretary shall ensure that the ap-
plication process used by producers and landowners is stream-
lined to minimize complexity and eliminate redundancy.

(2) REVIEW AND STREAMLINING.—

(A) REVIEW.—The Secretary shall carry out a review of
the application forms and processes for each conservation
program covered by this subsection.

(B) STREAMLINING.—On completion of the review the
Secretary shall revise application forms and processes, as
necessary, to ensure that—

(i) all required application information is essential
for the efficient, effective, and accountable implemen-
tation of conservation programs;

(i1) conservation program applicants are not re-
quired to provide information that is readily available
to the Secretary through existing information systems
of the Department of Agriculture;

(iii) information provided by the applicant is man-
aged and delivered efficiently for use in all stages of
the application process, or for multiple applications;
and

(iv) information technology is used effectively to
minimize data and information input requirements.

(3) IMPLEMENTATION AND NOTIFICATION.—Not later than 1
year after the date of enactment of the Food, Conservation,
and Energy Act of 2008, the Secretary shall submit to Con-
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gress a written notification of completion of the requirements
of this subsection.

SEC. 1245. [16 U.S.C. 3845] ENVIRONMENTAL SERVICES MARKETS.

(a) TECHNICAL GUIDELINES REQUIRED.—The Secretary shall es-
tablish technical guidelines that outline science-based methods to
measure the environmental services benefits from conservation and
land management activities in order to facilitate the participation
of farmers, ranchers, and forest landowners in emerging environ-
mental services markets. The Secretary shall give priority to the
establishment of guidelines related to farmer, rancher, and forest
landowner participation in carbon markets.

(b) ESTABLISHMENT.—The Secretary shall establish guidelines
under subsection (a) for use in developing the following:

(1) A procedure to measure environmental services bene-
fits.

(2) A protocol to report environmental services benefits.

(3) A registry to collect, record and maintain the benefits
measured.

(¢) VERIFICATION REQUIREMENTS.—

(1) VERIFICATION OF REPORTS.—The Secretary shall estab-
lish guidelines for a process to verify that a farmer, rancher,
or forest landowner who reports an environmental services
benefit pursuant to the protocol required by paragraph (2) of
subsection (b) for inclusion in the registry required by para-
graph (3) of such subsection has implemented the conservation
or land management activity covered by the report.

(2) ROLE OF THIRD PARTIES.—In establishing the
verification guidelines required by paragraph (1), the Secretary
shall consider the role of third-parties in conducting inde-
pendent verification of benefits produced for environmental
services markets and other functions, as determined by the
Secretary.

(d) USE OF EXISTING INFORMATION.—In carrying out subsection
(b), the Secretary shall build on activities or information in exist-
ence on the date of the enactment of the Food, Conservation, and
Energy Act of 2008 regarding environmental services markets.

(e) CONSULTATION.—In carrying out this section, the Secretary
shall consult with the following:

(1) Federal and State government agencies.

(2) Nongovernmental interests including—

(A) farm, ranch, and forestry producers;

(B) financial institutions involved in environmental
services trading;

(C) institutions of higher education with relevant ex-
pertise or experience;

(D) nongovernmental organizations with relevant ex-
pertise or experience; and

(E) private sector representatives with relevant exper-
tise or experience.

(3) Other interested persons, as determined by the Sec-
retary.
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Subtitle F—Other Conservation Provisions 1251-1

SEC. 1252. [16 U.S.C. 38511 AGRICULTURE CONSERVATION EXPERI-
ENCED SERVICES PROGRAM. 1252-1

(a) ESTABLISHMENT AND PURPOSE.—The Secretary shall estab-
lish a conservation experienced services program (in this section re-
ferred to as the “ACES Program”) for the purpose of utilizing the
talents of individuals who are age 55 or older, but who are not em-
ployees of the Department of Agriculture or a State agriculture de-
partment, to provide technical services in support of the conserva-
tion-related programs and authorities carried out by the Secretary.
Such technical services may include conservation planning assist-
ance, technical consultation, and assistance with design and imple-
mentation of conservation practices.

(b) PROGRAM AGREEMENTS.—

(1) RELATION TO OLDER AMERICAN COMMUNITY SERVICE EM-
PLOYMENT PROGRAM.—Notwithstanding any other provision of
law relating to Federal grants, cooperative agreements, or con-
tracts, to carry out the ACES program during a fiscal year, the
Secretary may enter into agreements with nonprofit private
agencies and organizations eligible to receive grants for that
fiscal year under the Community Service Senior Opportunities
Act (42 U.S.C. 3056 et seq.) to secure participants for the
ACES program who will provide technical services under the
ACES program.

(2) REQUIRED DETERMINATION.—Before entering into an
agreement under paragraph (1), the Secretary shall ensure
that the agreement would not—

(A) result in the displacement of individuals employed
by the Department, including partial displacement through
reduction of non-overtime hours, wages, or employment
benefits;

(B) result in the use of an individual under the ACES
program for a job or function in a case in which a Federal
employee is in a layoff status from the same or a substan-
tially-equivalent job or function with the Department; or

(C) affect existing contracts for services.

(c) FUNDING SOURCE.—

(1) IN GENERAL.—Except as provided in paragraph (2), the
Secretary may carry out the ACES program using funds made
available to carry out each program under this title.

(2) ExcrLusioNs.—Funds made available to carry out the
following programs may not be used to carry out the ACES
program:

(A) The conservation reserve program.

(B) The wetlands reserve program.

(C) The grassland reserve program.

(D) The conservation stewardship program.

(d) LIABILITY.—An individual providing technical services
under the ACES program is deemed to be an employee of the

1251-1 Subtitle F repealed by sec. 336 of P.L. 104-127, 110 Stat. 1007, April 4, 1996.

1252-1 Sec. 2710 of P.L. 110-246, 122 Stat. 1810, June 18, 2008, amended “Subtitle F” of title
XII of this Act by inserting sec. 1252 after “section 1251”. Sec. 1252 is inserted at this location
to effectuate the probable intent of Congress.
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United States Government for purposes of chapter 171 of title 28,
United States Code, if the individual—
(1) is providing technical services pursuant to an agree-
ment entered into under subsection (b); and
(2) is acting within the scope of the agreement.

Subtitle G—State Technical Committees

SEC. 1261. [16 U.S.C. 38611 ESTABLISHMENT OF STATE TECHNICAL
COMMITTEES.

(a) ESTABLISHMENT.—The Secretary shall establish a technical
committee in each State to assist the Secretary in the consider-
ations relating to implementation and technical aspects of the con-
servation programs under this title.

(b) STANDARDS.—Not later than 180 days after the date of en-
actment of the Food, Conservation, and Energy Act of 2008, the
Secretary shall develop—

(1) standard operating procedures to standardize the oper-
ations of State technical committees; and

(2) standards to be used by State technical committees in
the development of technical guidelines under section 1262(b)
for the implementation of the conservation provisions of this
title.

(c) ComposITION.—Each State technical committee shall be
composed of agricultural producers and other professionals that
represent a variety of disciplines in the soil, water, wetland, and
wildlife sciences. The technical committee for a State shall include
representatives from among the following:

(1) The Natural Resources Conservation Service.

(2) The Farm Service Agency.

(3) The Forest Service.

(4) The National Institute of Food and Agriculture.

(5) The State fish and wildlife agency.

(6) The State forester or equivalent State official.

(7) The State water resources agency.

(8) The State department of agriculture.

(9) The State association of soil and water conservation
districts.

(10) Agricultural producers representing the variety of
crops and livestock or poultry raised within the State.

(11) Owners of nonindustrial private forest land.

(12) Nonprofit organizations within the meaning of section
501(c)(3) of the Internal Revenue Code of 1986 with demon-
strable conservation expertise and experience working with ag-
riculture producers in the State.

(13) Agribusiness.

SEC. 1262. [16 U.S.C. 3862] RESPONSIBILITIES.

(a) IN GENERAL.—Each State technical committee established
under section 1261 shall meet regularly to provide information,
analysis, and recommendations to appropriate officials of the De-
partment of Agriculture who are charged with implementing the
conservation provisions of this title.

January 29, 2014 As Amended Through P.L. 113-76, Enacted January 17, 2014



FACOMP\AGMISC\99-198 - FOOD SECURITY ACT OF 1985.XML

Sec. 1431 FOOD SECURITY ACT OF 1985 138

(b) PUBLIC NOTICE AND ATTENDANCE.—Each State technical
committee shall provide public notice of, and permit public attend-
ance at, meetings considering issues of concern related to carrying
out this title.

(c) ROLE.—

(1) IN GENERAL.—The role of State technical committees is
advisory in nature, and such committees shall have no imple-
mentation or enforcement authority. However, the Secretary
shall give strong consideration to the recommendations of such
committees in administering the programs under this title.

(2) ADVISORY ROLE IN ESTABLISHING PROGRAM PRIORITIES
AND CRITERIA.—Each State technical committee shall advise
the Secretary in establishing priorities and criteria for the pro-
grams in this title, including the review of whether local work-
ing groups are addressing those priorities.

(d) FACA REQUIREMENTS.—

(1) ExempTION.—Each State technical committee shall be
exempt from the Federal Advisory Committee Act (5 U.S.C.
App.).

(2) LOCAL WORKING GROUPS.—For purposes of the Federal
Advisory Committee Act (5 U.S.C. App.), any local working
group established under this subtitle shall be considered to be
a subcommittee of the applicable State technical committee.

* * & * * * &

TITLE XIV—AGRICULTURAL RESEARCH, EXTENSION, AND
TEACHING

* * & * * * *

AUTHORIZATION FOR APPROPRIATIONS FOR FEDERAL AGRICULTURAL
RESEARCH FACILITIES

SEC. 1431. There are authorized to be appropriated for each of
the fiscal years 1991 through 2012, such sums as may be necessary
for the planning, construction, acquisition, alternation, and repair
of buildings and other public improvements, including the cost of
acquiring or obtaining rights to use land, of or used by the Agricul-
tural Research Service, except that—

(1) the cost of planning any one facility shall not exceed
$500,000; and
(2) the total cost of any one facility shall not exceed

$5,000,000.
* * * * * * *
TITLE XVI—MARKETING
* * * * * * *
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Subtitle B—Pork Promotion, Research, and Consumer Information

SHORT TITLE

SeEc. 1611. [7 U.S.C. 4801 notel This subtitle may be cited as
the “Pork Promotion, Research, and Consumer Information Act of
1985”.

FINDINGS AND DECLARATION OF PURPOSE

Sec. 1612. [7 U.S.C. 4801] (a) Congress finds that—

(1) pork and pork products are basic foods that are a valu-
able and healthy part of the human diet;

(2) the production of pork and pork products plays a sig-
nificant role in the economy of the United States because pork
and pork products are—

(A) produced by thousands of producers, including
many small- and medium-sized producers; and

(B) consumed by millions of people throughout the
United States on a daily basis;

(3) pork and pork products must be available readily and
marketed efficiently to ensure that the people of the United
States receive adequate nourishment;

(4) the maintenance and expansion of existing markets,
and development of new markets, for pork and pork products
are vital to—

(A) the welfare of pork producers and persons con-
cerned with producing and marketing pork and pork prod-
ucts; and

(B) the general economy of the United States;

(5) pork and pork products move in interstate and foreign
commerce;

(6) pork and pork products that do not move in such chan-
nels of commerce directly burden or affect interstate commerce
in pork and pork products; and

(7) in recent years, increasing quantities of low-cost, im-
ported pork and pork products have been brought into the
United States and replaced domestic pork and pork products in
normal channels of trade.

(b)(1) It is the purpose of this subtitle to authorize the estab-
lishment of an orderly procedure for financing, through adequate
assessments, and carrying out an effective and coordinated pro-
gram of promotion, research, and consumer information designed
to—

(A) strengthen the position of the pork industry in the
marketplace; and

(B) maintain, develop, and expand markets for pork and
pork products.

(2) Such procedure shall be implemented, and such program
shall be conducted, at no cost to the Federal Government.

(3) Nothing in this subtitle may be construed to—

(A) permit or require the imposition of quality standards
for pork or pork products;

(B) provide for control of the production of pork or pork
products; or
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(C) otherwise limit the right of an individual pork producer
to produce pork and pork products.

DEFINITIONS

Sec. 1613. [7 U.S.C. 4802] For purposes of this subtitle:

(1) The term “Board” means the National Pork Board es-
tablished under section 1619.

(2) The term “consumer information” means an activity in-
tended to broaden the understanding of sound nutritional at-
tributes of pork or pork products, including the role of pork or
pork products in a balanced, healthy diet.

(3) The term “Delegate Body” means the National Pork
Producers Delegate Body established under section 1617.

(4) The term “imported” means entered, or withdrawn
from a warehouse for consumption, in the customs territory of
the United States.

(5) The term “importer” means a person who imports por-
cine animals, pork, or pork products into the United States.

(6) The term “order” means a pork and pork products pro-
motion, research, and consumer information order issued
under section 1614.

(7) The term “person” means an individual, group of indi-
viduals, partnership, corporation, association, organization, co-
operative, or other entity.

(8) The term “porcine animal” means a swine raised for—

(A) feeder pigs;

(B) seedstock; or

(C) slaughter.

(9) The term “pork” means the flesh of a porcine animal.

(10) The term “pork product” means a product produced or
processed in whole or in part from pork.

(11) The term “producer” means a person who produces
porcine animals in the United States for sale in commerce.

(12) The term “promotion” means an action, including paid
advertising, taken to present a favorable image for porcine ani-
mals, pork, or pork products to the public with the intent of
improving the competitive position and stimulating sales of
porcine animals, pork, or pork products.

(13) The term “research” means—

(A) research designed to advance, expand, or improve
the image, desirability, nutritional value, usage, market-
ability, production, or quality of porcine animals, pork, or
pork products; or

(B) dissemination to a person of the results of such re-
search.

(14) The term “Secretary” means the Secretary of Agri-
culture.

(15) The term “State” means each of the 50 States.

(16) The term “State association” means—

(A) the single organization of pork producers in a
State that is—

(i) organized under the laws of the State in which
such association operates; and
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(i1) recognized by the chief executive officer of such

State as representing the pork producers of such
State; or

(B) if such organization does not exist on the effective

date of this subtitle, an organization that represents not

fewer than 50 pork producers who market annually, in the

aggregate, not less than 10 percent of the volume (meas-

lslred in pounds) of porcine animals marketed in such

tate.
(17) The term “to market” means to sell or to otherwise
dispose of a porcine animal, pork, or pork product in commerce.

PORK AND PORK PRODUCT ORDERS

SEC. 1614. [7 U.S.C. 4803] (a) To carry out this subtitle, the
Secretary shall, in accordance with this subtitle, issue and, from
time to time, amend orders applicable to persons engaged in—

(1) the production and sale of porcine animals, pork, and
pork products in the United States; and

(2) the importation of porcine animals, pork, or pork prod-
ucts into the United States.

(b) The Secretary may issue such regulations as are necessary
to carry out this subtitle.

NOTICE AND HEARING

Sec. 1615. [7 U.S.C. 4804] During the period beginning on the
effective date of this subtitle and ending 30 days after receipt of
a proposal for an initial order submitted by any person affected by
this subtitle, the Secretary shall—

(1) publish such proposed order; and
(2) give due notice of and opportunity for public comment
on such proposed order.

FINDINGS AND ISSUANCE OF ORDERS

SEC. 1616. [7 U.S.C. 4805] (a) After notice and opportunity for
public comment have been provided in accordance with section
1615, the Secretary shall issue and publish an order if the Sec-
retary finds, and sets forth in such order, that the issuance of such
order and all terms and conditions thereof will assist in carrying
out this subtitle.

(b) Not more than one order may be in effect at a time.

(c) An order shall become effective on a date that is not more
than 90 days following the publication of such order.

(d) An order shall contain such terms and conditions as are re-
quired in sections 1617 through 1620 and, except as provided in
section 1621, no others.

NATIONAL PORK PRODUCERS DELEGATE BODY

SEc. 1617. [7 U.S.C. 4806] (a) The order shall provide for the
establishment and appointment by the Secretary, not later than 60
days after the effective date of such order, of a National Pork Pro-
ducers Delegate Body.
(b)(1) The Delegate Body shall consist of—
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(A) producers, as appointed by the Secretary in accordance
with paragraph (2), from nominees submitted as follows:

(i) in the case of the initial Delegate Body appointed
by each State in accordance with section 1618.

(i1) in the case of each succeeding Delegate Body, each
State association shall submit nominations selected by
such association pursuant to a selection process that—

(I) is approved by the Secretary;
(II) requires public notice of the process to be
given at least one week in advance by publication in

a newspaper or newspaper of general circulation in

such State and in pork production and agriculture

trade publications; and

(IIT) that provides complete and equal access to
the nominating process to every producer who has
paid all assessments due under section 1620 and not

demanded a refund under section 1624,
or pursuant to an election of nominees conducted in ac-
cordance with section 1618.

(ii1) In the case of a State that has a State association
that does not submit nominations or that does not have a
State association, such State shall submit nominations in
a manner prescribed by the Secretary; and
(B) importers, as appointed by the Secretary in accordance

with paragraph (3).

(2) The number of producer members appointed to the Delegate
Body from each State shall equal at least two members, and addi-
tional members, allocated as follows:

(A) Shares shall be assigned to each State—

(i) for the 1986 calendar year, on the basis of one
share for each $400,000 of farm market value of porcine
animals marketed from such State (as determined by the
Secretary based on the annual average of farm market
value in the most recent 3 calendar years preceding such
year), rounded to the nearest $400,000; and

(ii) for each calendar year thereafter, on the basis of
one share for each $1,000 of the aggregate amount of as-
sessments collected (minus refunds under section 1624) in
such State from persons described in section 1620(a)(1) (A)
and (B), rounded to the nearest $1,000.

(B) If during a calendar year the number of such shares
of a State is—

(1) less than 301, the State shall receive a total of two
producer members;

(i1) more than 300 but less than 601, the State shall
receive a total of three producer members;

(iii) more than 600 but less than 1,001, the State shall
receive a total of four producer members; and

(iv) more than 1,000, the State shall receive four pro-
ducer members, plus one additional member for each 300
additional shares in excess of 1,000 shares, rounded to the
nearest 300.

(3) The number of importer members appointed to the Delegate
Body shall be determined as follows:
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(A) Shares shall be assigned to importers—

(i) for the 1986 calendar year, on the basis of one
share for each $575,000 of market value of marketed por-
cine animals, pork, or pork products (as determined by the
Secretary based on the annual average of imports in the
most recent 3 calendar years preceding such year), round-
ed to the nearest $575,000; and

(i) for each calendar year thereafter, on the basis of
one share for each $1,000 of the aggregate amount of as-
sessments collected (minus refunds under section 1624)
from importers, rounded to the nearest $1,000.

(B) The number of importer members appointed to the Del-
egate Body shall equal a total of—

(1) three members for the first 1,000 such shares; and

(i) one additional member for each 300 additional
shares in excess of 1,000 shares, rounded to the nearest
300.

(c)(1) A producer member of the Delegate Body may, in a vote
conducted by the Delegate Body for which the member is present,
cast a number of votes equal to—

(A) the number of shares attributable to the State of the
member; divided by
(B) the number of producer members from such State.

(2) An importer member of the Delegate Body may, in a vote
conducted by the Delegate Body for which the member is present,
cast a number of votes equal to—

(A) the number of shares allocated to importers; divided by
(B) the number of importer members.

(3) Members entitled to cast a majority of the votes (including
fractions thereof) on the Delegate Body shall constitute a quorum.

(4) A majority of the votes (including fractions thereof) cast at
a meeting at which a quorum is present shall be decisive of a mo-
tion or election presented to the Delegate Body for a vote.

(d) A member of the Delegate Body shall serve for a term of
1 year, except that the term of a member of the Delegate Body
shall continue until the successor of such member, if any, is ap-
pointed in accordance with subsection (b)(1).

(e)(1) At the first annual meeting, the Delegate Body shall se-
lect a Chairman by a majority vote.

(2) At each annual meeting thereafter, the President of the
Board shall serve as the Chairman of the Delegate Body.

(f) A member of the Delegate Body shall serve without com-
pensation, but may be reimbursed by the Board from assessments
collected under section 1620 for transportation expenses incurred
in performing duties as a member of the Delegate Body.

(g)(1) The Delegate Body shall—

(A) nominate—

(i) not less than 23 persons for appointment to the
Bo(allrd, for the first year for which nominations are made;
an

(i) not less than 1% persons (rounded up to the near-
est person) for each vacancy in the Board that requires
nominations thereafter; and
(B) submit such nominations to the Secretary.
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(2) The Delegate Body shall meet annually to make such nomi-
nations.

(3) A majority of the Delegate Body shall vote in person in
order to nominate members to the Board.

(h) The Delegate Body shall—

(1) recommend the rate of assessment prescribed by the
initial order and any increase in such rate pursuant to section
1620(5); and

(2) determine the percentage of the aggregate amount of
assessments collected in a State that each State association
shall receive under section 1620(c)(1).

SELECTION OF DELEGATE BODY

SeEc. 1618. [7 U.S.C. 4807] (a)(1) Not later than 30 days after
the effective date of the order, the Secretary shall call for the nomi-
nation within each State of candidates for appointment as producer
members of the initial Delegate Body.

(2) Each State association may nominate producers who are
residents of such State to serve as such candidates.

(3)(A) Additional producers who are residents of a State may
be nominated as candidates of such State by written petition
signed by 100 producers or 5 percent of the pork producers in such
State, whichever is less. The Secretary shall establish and publicize
the procedures governing the time and place for filing petitions.

(b)(1) After the Secretary has received the nominations re-
quired under subsection (a) and not later than 45 days after the
effective date of the order, the Secretary shall call for an election
within each State of persons for appointment as producer members
of the initial Delegate Body.

(2) To be eligible to vote in an election held in a State, a person
must be a producer who is a resident of such State.

(3)(A) Notice of each such election shall be given by the Sec-
retary—

(i) by publication in a newspaper or newspapers of general
circulation in each State, and in pork production and agri-
culture trade publications, at least 1 week prior to the election;
and

(i1) in any other reasonable manner determined by the Sec-
retary.

(B) The notice shall set forth the period of time and places for
voting and such other information as the Secretary considers nec-
essary.

(4) Each State shall nominate to the Delegate Body the num-
ber of producer members required under section 1617(b)(2)(B).

(5) The producers who receive the highest number of votes in
each State shall be nominated for appointment as members of the
Delegate Body from such State.

(c)(1) Except as provided in paragraph (3), after the election of
the producer members of the initial Delegate Body, the Board shall
administer all subsequent nominations and elections of the pro-
ducer members to be nominated for appointment as members of the
Delegate Body, with the assistance of the Secretary and in accord-
ance with subsections (a)(3) and (b).
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(2) The Board shall determine the timing of an election re-
ferred to in paragraph (1).

(3) To be eligible to vote in such an election in a State, a per-
son must—

(A) be a producer who is a resident of such State;
(B) have paid all assessments due under section 1620; and
(C) not demanded a refund of an assessment under section

1624.

(d)(1) Prior to the expiration of the term of any producer mem-
ber of the Delegate Body, the Board shall appoint a nominating
committee of producers who are residents of the State represented
by such member.

(2) Such committee shall nominate producers of such State as
candidates to fill the position for which an election is to be held.

(8) Additional producers who are residents of a State may be
nominated to fill such positions in accordance with subsection

(a)(3).
NATIONAL PORK BOARD

SEc. 1619. [7 U.S.C. 4808] (a)(1) The order shall provide for
the establishment and appointment by the Secretary of a 15-mem-
ber National Pork Board.

(2) The Board shall consist of producers representing at least
12 States and importers appointed by the Secretary from nomina-
tions submitted under section 1617(g).

(2) The Board shall consist of producers or importers appointed
by the Secretary from nominations submitted under section
1617(g).

(3) A member of the Board shall serve for a 3-year term, with
no such member serving more than two consecutive 3-year terms,
except that initial appointments to the Board shall be staggered
with an equal number of members appointed, to the maximum ex-
tent possible, to 1-year, 2-year, and 3-year terms, except that the
term of a member of the Board shall continue until the successor
of such member, if any, is appointed in accordance with paragraph
(2).

(4) The Board shall select its President by a majority vote.

(5)(A) A majority of the members of the Board shall constitute
a quorum at a meeting of the Board.

(B) A majority of votes cast at a meeting at which a quorum
is present shall determine a motion or election.

(6) A member of the Board shall serve without compensation,
but shall be reimbursed by the Board from assessments collected
under section 1620 for reasonable expenses incurred in performing
duties as a member of the Board.

(b)(1) The Board shall—

(A) develop, at the initiative of the Board or other person,
proposals for promotion, research, and consumer information
plans and projects;

(B) submit such plans and projects to the Secretary for ap-
proval,

(C) administer the order, in accordance with the order and
this subtitle;
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(D) prescribe such rules as are necessary to carry out such
order;

(E) receive, investigate, and report to the Secretary com-
plaints of violations of such order;

(F) make recommendations to the Secretary with respect
to amendments to such order; and

(G) employ a staff and conduct routine business.

(2) The Board shall prepare and submit to the Secretary, for
the approval of the Secretary, a budget for each fiscal year of an-
ticipated expenses and disbursements of the Board in the adminis-
tration of the order, including the projected cost of—

(A) any promotion, research or consumer information plan
or project to be conducted by the Board directly or by way of
contract or agreement; and

(B) the budgets, plans, or projects for which State associa-
tions are to receive funds pursuant to section 1620(c)(1).

(3) No plan, project, or budget referred to in paragraph (1) or
(2) may become effective unless approved by the Secretary.

(4)(A) The Board, with the approval of the Secretary, may
enter into contracts or agreements with a person for—

(i) the development and conduct of activities authorized
under an order; and

(i) the payment of the cost thereof with funds collected
through assessments under such order.

(B) Such contract or agreement shall require that—

(i) the contracting party develop and submit to the Board
a plan or project, together with a budget or budgets that in-
clude the estimated cost to be incurred under such plan or
project;

(ii) such plan or project become effective on the approval
of the Secretary; and

(iii) the contracting party—

(I) keep accurate records of all relevant transactions of
the party;
(IT) make periodic reports to the Board of—
(aa) relevant activities the party has conducted;
and
(bb) an accounting for funds received and ex-
pended under such contract; and
(IIT) make such other reports as the Secretary or
Board may require.

ASSESSMENTS

SEC. 1620. [7 U.S.C. 4809] (a)(1) The order shall provide that,
not later than 30 days after the effective date of the order under
section 1616(c) an assessment shall be paid, in the manner pre-
scribed in the order. Upon the appointment of the Board, the as-
sessments held in escrow shall be distributed to the Board. Except
as provided in paragraph (3), assessments shall be payable by—
(A) each producer for each porcine animal described in
subparagraph (A) or (C) of section 1613(8) produced in the
United States that is sold or slaughtered for sale;
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(B) each producer for each porcine animal described in
subsection 1613(8)(B) that is sold; and

(C) each importer for each porcine animal, pork, or pork
product that is imported into the United States.

(2) Such assessment shall be collected and remitted to the
Board once it is appointed pursuant to section 1619, but, until that
time, to the Secretary, who shall promptly proceed to distribute the
funds received by him in accordance with the provisions of sub-
section (c), except that the Secretary shall retain the funds to be
received by the Board until such time as the Board is appointed
pursuant to section 1619, by—

(A) in the case of subparagraph (A) of paragraph (1), the
purchaser of the porcine animal referred to in such subpara-
graph;

(B) in the case of subparagraph (B) of paragraph (1), the
producer of the porcine animal referred to in such subpara-
graph; and

(C) in the case of subparagraph (C) of paragraph (1), the
importer referred to in such subparagraph.

(3) A person is not required to pay an assessment for a porcine
animal, pork, or pork product under paragraph (1) if such person
proves to the Board that an assessment was paid previously under
such paragraph by a person for such porcine animal (of the same
category described in subparagraph (A), (B), or (C) of section
1613(8)), pork, or pork product.

(b)(1) Except as provided in paragraph (2), the rate of assess-
ment prescribed by the initial order shall be the lesser of—

(A) 0.25 percent of the market value of the porcine animal,
pork, or pork product sold or imported; or

(B) an amount established by the Secretary based on a rec-
ommendation of the Delegate Body.

(2) Except as provided in paragraph (3), the rate of assessment
in the initial order may be increased by not more than 0.1 percent
per year on recommendation of the Delegate Body.

(3) The rate of assessment may not exceed 0.50 percent of such
market value unless—

(A) after the initial referendum required under section
1622(a), the Delegate Body recommends an increase in such
rate above 0.50 percent; and

(B) such increase is approved in a referendum conducted
under section 1622(b).

(4)(A) Pork or pork products imported into the United States
shall be assessed based on the equivalent value of the live porcine
animal from which such pork or pork products were produced, as
determined by the Secretary.

(B) The Secretary may waive the collection of assessments on
a type of such imported pork or pork products if the Secretary de-
termines that such collection is not practicable.

(c) Funds collected by the Board from assessments collected
under this section shall be distributed and used in the following
manner:

(1)(A) Each State association, shall receive an amount of
funds equal to the product obtained by multiplying—
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(i) the aggregate amount of assessments attributable
to porcine animals produced in such State by persons de-
scribed in subsection (a)(1) (A) and (B) minus that State’s
share of refunds determined pursuant to paragraph (4) by
such persons pursuant to section 1624; and

(11) a percentage applicable to such State association
determined by the Delegate Body, but in no event less
than sixteen and one-half percent, or
(B) in the case of a State association that was conducting

a pork promotion program in the period from July 1, 1984, to
June 30, 1985, if greater than (A) an amount of funds equal
to the amount of funds that would have been collected in such
State pursuant to the pork promotion program in existence in
such State from July 1, 1984, to June 30, 1985, had the porcine
animals, subject to assessment and to which no refund was re-
ceived in such State in each year following the enactment of
this Act, been produced from July 1, 1984, to June 30, 1985,
and been subject to the rates of assessments then in effect and
the rate of return then in effect from each State to the Council
described in paragraph (2)(A), and other national entities in-
volved in pork promotion, research and consumer information.

(C) A State association shall use such funds and any pro-
ceeds from the investment of such funds for financing—

(i) promotion, research, and consumer information
plans and projects, and

(ii) administrative expenses incurred in connection
with such plans and projects.

(2)(A) The National Pork Producers Council, a nonprofit
corporation of the type described in section 501(c)(3) of the In-
ternal Revenue Code of 1954 and incorporated in the State of
Towa, shall receive an amount of funds equal to—

(i) 37%2 percent of the aggregate amount of assess-
ments collected under this section throughout the United
States from the date assessment commences pursuant to
subsection (a)(1) until the first day of the month following
the month in which the Board is appointed pursuant to
section 1619.

(i) 35 percent thereafter until the referendum is con-
ducted pursuant to section 1622,

(iii)) 25 percent until twelve months after the ref-
erendum is conducted, and

(iv) no funds thereafter except in so far as it obtains
such funds from the Board pursuant to sections 1619 or
1620, each of which amounts determined under (i), (ii), and
(iii) shall be less the Council’s share of refunds determined
pursuant to paragraph (4).

(B) The Council shall use such funds and proceeds from
the investment of such funds for financing—

(i) promotion, research, and consumer information
plans and projects, and

(i1) administrative expenses of the Council.

(3)(A) The Board shall receive the amount of funds that re-
main after the distribution required under paragraphs (1) and
(2).
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(B) The Board shall use such funds and any proceeds from
the investment of such funds pursuant to subsection (g) for—

(i) financing promotion, research, and consumer infor-
mation plans and projects in accordance with this title;

(i1) such expenses for the administration, maintenance,
and functioning of the Board as may be authorized by the
Secretary;

(ii1) accumulation of a reasonable reserve to permit an
effective promotion, research, and consumer information
program to continue in years when the amount of assess-
ments may be reduced; and

(iv) administrative costs incurred by the Secretary to
carry out this title, including any expenses incurred for the
conduct of a referendum under this title.

(4)(A) Each State’s share of refunds shall be determined by
multiplying the aggregate amount of refunds received by pro-
ducers 1n such State by the percentage applicable to such State
pursuant to paragraph (1)(A)(i).

(B) The National Pork Producers Council’s share of re-
funds shall be determined by multiplying its applicable percent
of the aggregate amount of assessments by the product of—

(i) subtracting from the aggregate amount of refunds
received by all producers the aggregate amount of State
share or refunds in every State determined pursuant to
subparagraph (A), and

(i1) adding to that sum the aggregate amount of re-
funds received by importers.

(d) No promotion funded with assessments collected under this
subtitle may make—

(1) a false or misleading claim on behalf of pork or a pork
product; or

(2) a false or misleading statement with respect to an at-
tribute or use of a competing product.

(e) No funds collected through assessments authorized by this
section may, in any manner, be used for the purpose of influencing
legislation, as defined in section 4911 (d) and (e)(2) of the Internal
Revenue Code of 1954.

(f) The Board shall—

(1) maintain such books and records, and prepare and sub-
mit to the Secretary such reports from time to time, as may
be required by the Secretary for appropriate accounting of the
receipt and disbursement of funds entrusted to the Board or a
State association, as the case may be; and

(2) cause a complete audit report to be submitted to the
Secretary at the end of each fiscal year.

(g) The Board, with the approval of the Secretary, may invest
funds collected through assessments authorized under this section,
pending disbursement for a plan or project, only in—

(1) an obligation of the United States, or of a State or po-
litical subdivision thereof;

(2) an interest-bearing account or certificate of deposit of
a bank that is a member of the Federal Reserve System; or

(3) an obligation fully guaranteed as to principal and inter-
est by the United States.
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PERMISSIVE PROVISIONS

SEC. 1621. [7 U.S.C. 48101 (a) On the recommendation of the
Board, and with the approval of the Secretary, an order may con-
tain one or more of the following provisions:

(1) Each person purchasing a porcine animal from a pro-
ducer for commercial use, and each importer, shall—

(A) maintain and make available for inspection such
books and records as may be required by the order; and

(B) file reports at the time, in the manner, and having
the content prescribed by the order,

including documentation of the State of origin of a purchased

porcine animal or the place of origin of an imported porcine

animal, pork, or pork product.

(2) A term or condition—

(A) incidental to, and not inconsistent with, the terms
and conditions specified in this subtitle; and

(B) necessary to effectuate the other provisions of such
order.

(b)(1) Information referred to in subsection (a)(1) shall be made
available to the Secretary and the Board as is appropriate or nec-
essary for the effectuation, administration, or enforcement of this
subtitle or an order.

(2)(A) Except as provided in subparagraphs (B) and (C), infor-
mation obtained under subsection (a)(1) shall be kept confidential
by officers or employees of the Department of Agriculture or the
Board.

(B) Such information may be disclosed only—

(i) in a suit or administrative hearing involving the order
with respect to which the information was furnished or ac-
quired—

(I) brought at the direction or on the request of the

Secretary; or

(IT) to which the Secretary or an officer of the United

States is a party; and

(i1) if the Secretary considers such information to be rel-
evant to such suit or hearing.

(C) Nothing in this section prohibits—

(i) the issuance of a general statement based on the re-
ports of a number of persons subject to an order, or statistical
data collected therefrom, if such statement or data does not
identify the information furnished by any person; or

(i) the publication, by direction of the Secretary, of the
name of a person violating an order, together with a statement
of the particular provisions of the order violated by such per-
son.

(c) A person who willfully violates subsection (a)(1) or (b) shall,
on conviction, be—

(1) subject to a fine of not more than $1,000 or imprisoned
for not more than 1 year, or both; and

(2) if such person is an employee of the Department of Ag-
riculture or the Board, removed from office.
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REFERENDUM

SEC. 1622. [7 U.S.C. 4811] (a) For the purpose of determining
whether an order then effect shall be continued during the period
beginning not earlier than 24 months after the issuance of the
order and ending not later than 30 months after the issuance of the
order, the Secretary shall conduct a referendum among persons
who have been pork producers and importers during a representa-
tive period, as determined by the Secretary.

(b)(1) Such order shall be continued only if the Secretary deter-
mines that such order has been approved by not less than a major-
ity of the producers and importers voting in the referendum.

(2) If the continuation of such order is not approved by a ma-
jority of the producers and importers voting in the referendum, the
Secretary shall terminate—

(A) collection of assessments under the order not later
than 6 months after the date of such determination; and

(B) the order in an orderly manner as soon as practicable
after the date of such determination.

(c) The Secretary shall be reimbursed from assessments col-
lected by the Board for any expenses incurred in connection with
a referendum conducted under this section or section 1623.

(d) A referendum shall be conducted in such manner as pre-
scribed by the Secretary.

(e) A referendum to amend the initial order shall be conducted
pursuant to this section.

SUSPENSION AND TERMINATION OF ORDERS

SEcC. 1623. [7 U.S.C. 4812] (a) If after the initial referendum
provided for in section 1622(a) the Secretary determines that an
order, or a provision of the order, obstructs or does not tend to ef-
fectuate the declared policy of this subtitle, the Secretary shall ter-
minate or suspend the operation of such order or provision.

(b)(1)(A) Except as provided in paragraph (2), after the initial
referendum provided for in section 1622(a), on the request of a
number of persons equal to at least 15 percent of persons who have
been producers and importers during a representative period, as
determined by the Secretary, the Secretary shall conduct a ref-
erendum to determine whether the producers and importers favor
the termination or suspension of the order.

(B) The Secretary shall—

(i) suspend or terminate collection of assessments under
the order not later than 6 months after the date the Secretary
determines that suspension or termination of the order is fa-
vored by a majority of the producers and importers voting in
the referendum; and

(i) terminate the order in an orderly manner as soon as
practicable after the date of such determination.

(2) Except with respect to a referendum required to be con-
ducted under section 1622, the Secretary shall not be required by
paragraph (1) to conduct more than one referendum under this
subtitle in a 2-year period.
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(c) The termination or suspension of an order, or a provision
of an order, shall not be considered an order within the meaning
of this subtitle.

REFUNDS

SEC. 1624. [7 U.S.C. 4813] (a) Notwithstanding any other pro-
vision of this subtitle, prior to the approval of the continuation of
an order pursuant to the referendum required under section
1622(a), any person shall have the right to demand and receive
from the Board a refund of an assessment collected under section
1620 if such person—

(1) is responsible for paying such assessment; and
(2) does not support the program established under this
subtitle.

(b) Such demand shall be made in accordance with regulations,
on a form, and within a time period prescribed by the Board and
approved by the Secretary, but not later than 30 days after the end
of the month in which the assessment was paid.

(c) Such refund shall be made not later than 30 days after de-
mand is received therefore on submission of proof satisfactory to
the Board that the producer, person, or importer—

(1) paid the assessment for which refund is sought; and
(2) did not collect such assessment from another producer,
person, or importer.

PETITION AND REVIEW

SEC. 1625. [7 U.S.C. 4814] (a)(1) A person subject to an order
may file with the Secretary a petition—

(A) stating that such order, a provision of such order, or
an obligation imposed in connection with such order is not in
accordance with law; and

(B) requesting a modification of such order or an exemp-
tion from such order.

(2) Such person shall be given an opportunity for a hearing on
the petition, in accordance with regulations issued by the Sec-
retary.

(3) After such hearing, the Secretary shall make a determina-
tion granting or denying such petition.

(b)(1) A district court of the United States in the district in
which such person resides or does business shall have jurisdiction
to review such determination if a complaint for such purpose is
filed not later than 20 days after the date such person receives no-
tice of such determination.

(2) Service of process in such proceeding may be made on the
Secretary by delivering a copy of the complaint to the Secretary.

(8) If a court determines that such determination is not in ac-
cordance with law, the court shall remand such proceedings to the
Secretary with directions to—

(A) make such ruling as the court shall determine to be in
accordance with law; or

(B) take such further proceedings as, in the opinion of the
court, the law requires.
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ENFORCEMENT

SEC. 1626. [7 U.S.C. 4815] (a)(1) A district court of the United
States shall have jurisdiction specifically to enforce, and to prevent
and restrain a person from violating an order, rule, or regulation
issued under this subtitle.

(2) A civil action authorized to be brought under this sub-
section shall be referred to the Attorney General for appropriate ac-
tion, except that the Secretary is not required to refer to the Attor-
ney General a violation of this subtitle if the Secretary believes
that the administration and enforcement of this subtitle would be
adequately served by providing a suitable written notice or warn-
ing to a person who committed such violation or by administrative
action under subsection (b).

(b)(1)(A) A person who willfully violates an order, rule, or regu-
lation issued by the Secretary under this subtitle may be as-
sessed—

(i) a civil penalty by the Secretary of not more than $1,000
for each such violation; and

(ii) in the case of a willful failure to pay, collect, or remit
an assessment as required by an order, an additional penalty
equal to the amount of such assessment.

(B) Each such violation shall be a separate offense.

(C) In addition to or in lieu of such civil penalty, the Secretary
may issue an order requiring such person to cease and desist from
violating such order, rule, or regulation.

(D) No penalty may be assessed or cease-and-desist order
issued unless the Secretary gives such person notice and oppor-
tunity for a hearing on the record with respect to such violation.

(E) An order issued under this paragraph by the Secretary
shall be final and conclusive unless such person files an appeal
from such order with the appropriate United States court of ap-
peals not later than 30 days after such person receives notice of
such order.

(2)(A) A person against whom an order is issued under para-
graph (1) may obtain review of such order in the court of appeals
of the United States for the circuit in which such person resides or
does business, or in the United States Court of Appeals for the Dis-
trict of Columbia Circuit, by—

(i) filing a notice of appeal in such court not later than 30
days after the date of such order; and

(ii) simultaneously sending a copy of such notice by cer-
tified mail to the Secretary.

(B) The Secretary shall file promptly in such court a certified
copy of the record on which such violation was found.

(C) A finding of the Secretary shall be set aside only if the
finding is found to be unsupported by substantial evidence.

(3)(A) A person who fails to obey a valid cease-and-desist order
issued under paragraph (1) by the Secretary, after an opportunity
for a hearing, shall be subject to a civil penalty assessed by the
Secretary of not more than $500 for each offense.

(B) Each day during which such failure continues shall be con-
sidered a separate violation of such order.
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(4)(A) If a person fails to pay a valid civil penalty imposed
under this subsection by the Secretary, the Secretary shall refer
the matter to the Attorney General for recovery of the amount as-
sessed in an appropriate district court of the United States.

(B) In such action, the validity and appropriateness of the
order imposing such civil penalty shall not be subject to review.

(c) The remedies provided in subsections (a) and (b) shall be in
addition to, and not exclusive of, other remedies that may be avail-
able.

INVESTIGATIONS

SEC. 1627. [7 U.S.C. 4816] (a) The Secretary may make such
investigations as the Secretary considers necessary—
(1) for the effective administration of this subtitle; or
(2) to determine whether a person subject to this subtitle
has engaged, or is about to engage, in an act that constitutes,
or will constitute, a violation of this subtitle or an order, rule,
or regulation issued under this subtitle.

(b)(1) For the purpose of such investigation, the Secretary may
administer oaths and affirmations, subpoena witnesses, compel
their attendance, take evidence, and require the production of any
records that are relevant to the inquiry.

(2) Such attendance of witnesses and the production of such
records may be required from any place in the United States.

(c)(1) In the case of contumacy, or refusal to obey a subpoena,
by a person, the Secretary may invoke the aid of a court of the
United States with jurisdiction over such investigation or pro-
ceeding, or where such person resides or does business, in requir-
ing the attendance and testimony of such person and the produc-
tion of such records.

(2) The court may issue an order requiring such person to ap-
pear before the Secretary to produce records or to give testimony
touching the matter under investigation.

(3) A failure to obey an order issued under this section by the
court may be punished by the court as a contempt thereof.

(4) Process in such case may be served in the judicial district
in which such person is an inhabitant or wherever such person
may be found.

PREEMPTION

SEc. 1628. [7 U.S.C. 4817] (a) This subtitle is intended to oc-
cupy the field of—

(1) promotion and consumer education involving pork and
pork products; and
(2) obtaining funds therefor from pork producers.

(b) The regulation of such activity (other than a regulation or
requirement relating to a matter of public health or the provision
of State or local funds for such activity) that is in addition to or
different from this subtitle may not be imposed by a State.

(c) This section shall apply only during a period beginning on
the date of the commencement of the collection of assessments
under section 1620 and ending on the date of the termination of

January 29, 2014 As Amended Through P.L. 113-76, Enacted January 17, 2014



FACOMP\AGMISC\99-198 - FOOD SECURITY ACT OF 1985.XML

155 FOOD SECURITY ACT OF 1985 Sec. 1770

the collection of assessments under section 1622(a)(3) or
1622(b)(1)(B).

ADMINISTRATIVE PROVISION

SEC. 1629. [7 U.S.C. 4818] The provisions of this subtitle ap-
plicable to orders shall be applicable to amendments to orders.

AUTHORIZATION FOR APPROPRIATIONS

SeEc. 1630. [7 U.S.C. 4819] (a) There are authorized to be ap-
propriated such sums as may be necessary for the Secretary to
carry out this subtitle, subject to reimbursement from the Board
under section 1620(c)(3)(B)1v).

(b) Sums appropriated to carry out this subtitle shall not be
available for payment of an expense or expenditure incurred by the
Board in administering an order.

EFFECTIVE DATE

SEc. 1631. [7 U.S.C. 4801 note] This subtitle shall become ef-
fective on January 1, 1986.

* * *k & * * *k

TITLE XVII—RELATED AND MISCELLANEOUS MATTERS

* * *k & * * *k

CONFIDENTIALITY OF INFORMATION

SeEc. 1770. [7 U.S.C. 2276] (a) In the case of information fur-
nished under a provision of law referred to in subsection (d), nei-
ther the Secretary of Agriculture, any other officer or employee of
the Department of Agriculture or agency thereof, nor any other
person may—

(1) use such information for a purpose other than the de-
velopment or reporting of aggregate data in a manner such
that the identity of the person who supplied such information
is not discernible and is not material to the intended uses of
such information;

(2) disclose such information to the public, unless such in-
formation has been transformed into a statistical or aggregate
form that does not allow the identification of the person who
supplied particular information; or

(3) in the case of information collected under the authority
described in subsection (d)(12), disclose the information to any
person or any Federal, State, local, or tribal agency outside the
Department of Agriculture, unless the information has been
converted into a statistical or aggregate form that does not
allow the identification of the person that supplied particular
information.

(b)(1) In carrying out a provision of law referred to in sub-
section (d), no department, agency, officer, or employee of the Fed-
eral Government, other than the Secretary of Agriculture, shall re-
quire a person to furnish a copy of statistical information provided
to the Department of Agriculture.
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(2) A copy of such information—

(A) shall be immune from mandatory disclosure of any
type, including legal process; and

(B) shall not, without the consent of such person, be admit-
ted as evidence or used for any purpose in any action, suit, or
other judicial or administrative proceeding.

(c) Any person who shall publish, cause to be published, or oth-
erwise publicly release information collected pursuant to a provi-
sion of law referred to in subsection (d), in any manner or for any
purpose prohibited in section (a), shall be fined not more than
$10,000 or imprisoned for not more than 1 year, or both.

(d) For purposes of this section, a provision of law referred to
in this subsection means—

(1) the first section of the Act entitled “An Act authorizing
the Secretary of Agriculture to collect and publish statistics of
the grade and staple length of cotton”, approved March 3, 1927
(7 U.S.C. 471) (commonly referred to as the “Cotton Statistics
and Estimates Act”);

(2) the first section of the Act entitled “An Act to provide
for the collection and publication of statistics of tobacco by the
Department of Agriculture”, approved January 14, 1929 (7
U.S.C. 501);

(3) the first section of the Act entitled “An Act to provide
for the collection and publication of statistics of peanuts by the
Department of Agriculture”, approved June 24, 1936 (7 U.S.C.
951);

(4) section 203(g) of the Agricultural Marketing Act of
1946 (7 U.S.C. 1622(g));

(5) section 526(a) of the Revised Statutes (7 U.S.C.
2204(a));

(6) the Act entitled “An Act providing for the publication
of statistics relating to spirits of turpentine and resin”, ap-
proved August 15, 1935 (7 U.S.C. 2248);

(7) section 42 of title 13, United States Code;

(8) section 4 of the Act entitled “An Act to establish the
Department of Commerce and Labor”, approved February 14,
1903 (15 U.S.C. 1516);

(9) section 2 of the joint resolution entitled “Joint resolu-
tion relating to the publication of economic and social statistics
for Americans of Spanish origin or descent”, approved June 16,
1976 (15 U.S.C. 1516a);

(10) section 3(e) of the Forest and Rangeland Renewable
Resources Research Act of 1978 (16 U.S.C. 1642(e));

(11) section 2 of the Census of Agriculture Act of 1997; or

(12) section 302 of the Rural Development Act of 1972 (7
U.S.C. 1010a) regarding the authority to collect data for the
National Resources Inventory.

(e) INFORMATION PROVIDED TO SECRETARY OF COMMERCE.—
This section shall not prohibit the release of information under sec-
tion 2(f)(2) of the Census of Agriculture Act of 1997.
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